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STEVEN V. RHEUBAN (SBN: 48538) . -
SOLOMON E. GRESEN (SBN: 164783) RECEIVED
LAW OFFICES OF RHEUBAN & GRESEN

159}0 Ventpra B_oiulevard, Suite 1610 APR 2. 2010
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Facsimile: (818) 815-2737

Attorneys for Plaintiffs

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

OMAR RODRIGUEZ; CINDY GUILLEN- CASE NO. BC 414602
GOMEZ; STEVE KARAGIOSIAN; ELFEGO
RODRIGUEZ; AND JAMAL CHILDS, Date: May 12, 2010
Time: 9:00 a.m.
Plaintiffs, Judge: Honorable Joanne O’Donnell
Dept.: 37

V.
PLAINTIFE’S SEPARATE STATEMENT
BURBANK POLICE DEPARTMENT; CITY OF DISPUTED FACTS IN OPPOSITION
OF BURBANK; AND DOES 1 THROUGH TO DEFENDANT’S MOTION FOR

100, INCLUSIVE, SUMMARY JUDGMENT, OR IN THE
ALTERNATIVE, SUMMARY
Defendants. ADJUDICATION OF ISSUES AGAINST

PLAINTIFF ELFEGO RODRIGUEZ

BURBANK POLICE DEPARTMENT; CITY [NOTICE OF MOTION AND MOTION,

OF BURBANK, MEMORANDUM OF POINTS AND
. AUTHORITIES, EVIDENCE IN
Cross-Complainants, SUPPORT, APPENDIX OF NON-
Voo : CALIFORNIA AUTHORITIES FILED
CONCURRENTLY HEREWITH]

OMAR RODRIGUEZ, an Individual;

File Date: May 28, 2009
Cross-Defendant. Trial Date: August 25, 2010

Discovery Referee: Hon. Diane Wayne. Ret.
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Pursuant to Cahfomra C1v11 Procedure Code Sectlon 437e(b)(1) and Rule 3. 1350 of the
Caltforma Rules of Court Defendant and Cross-Complarnant Ctty of Burbank, 1nclud1ng the

‘Police Department of the C1ty of Burbank (erroneously sued as an mdependent entlty narned

“Burbank Police Department”) (‘-‘Burbank’?) submits the following SeparatelStatement of
Undisputed Material Facts, tog.ether"with references to supporting evidence, in support ofits
Motion for Summary Judgment or, in the'Altemative, Summary Adj.udication of issues 'against
Plaintiff EIfego Rodriguez (“Rodriguez”). Each of the following facts is undisputed only for

purposes of Burbank’s Motion for Summary J udgment or, in the Alternative, Summary

A Ad]udtcatlon of issues agarnst Rodriguez:

FIRST CAUSE OF ACTION

(Dlscrlmmatlon under the California Fair Employment and Housing Act (“FEHA”))

Issue No. I: The First Cause of Action for discrimination under the FEHA, as set forth in the First
Amended Complaint (“FAC”), includes and subsumes what is actnally a separate cause of action
based on Burbank’s transfer of Rodriguez from a Special Enforcement Detail (“SED”) assignment
to a Patrol assignment when SED was disbanded. On said cause of action, there is no triable issue
as to any material fact and Burbank is entitled to judgment as a matter of law for the following
reason: As a matter of law, the transfer from SED to Patrol is not an actionable “adverse

employment action,” which is a necessary element of the prima facie case for discrimination.

MOVING PARTY’S UNDISPUTED MATERIAL OPPOSING PARTY'S RESPONSE
" __FACTS AND SUPPQRTING EVIDENCE AND SUPPORTING EVIDENCE

L. The Special Enforcement Detail unit (“SED”) | Disputed. The SED unit assisted
was a unit that assisted Burbank Police Departrnent detectives, as well as any other division

( BPD or Departrnent ) detectlves that needed their assi'stﬂn-::e, including

Supportmg Evidence: Deposition of Elfego .. W
patrol, narcotics, and gangs. Declaration

Rodriguez (“Rodriguez Depo.”), (cited pages of

of William Taylor (“Taylor Decl.”) 417,
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. | MOVING PARTY’S UNDISPUTED MATERIAL

_ FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE
" AND SUPPORTING EVIDENCE

Whjch are 'attached to the Declaration of Lawrence
A. Michaels as Exﬁibit' C thereto) at page:iine 26:22-
27:17. | | | |

6:12-17; Declaration of Omar Rodriguez

(“O. Rodriguez Decl”) 923, 6:1-12.

2. Rodriguez was assigned to SED from

October 2008 until May 2009. |
Supporting Evidence: Rodriguez Depo., |

28: 15-20§ Declaration of Janice Lowers (“Lowers

Decl.”), 94, 1:15. .

Undisputed, .

3 In May.20079, the SED unit was disbanded,

-and Rodriguez was transferred to a Patrol

assignment.

Supporting Evidence: Rodriguez Depo.,
26:15-21, 43:19-20; First Amended Complaint
(“FAC™), (attached as Exhibit D to the Michaels
]jecl.), 9 66. |

Undisputed.

4. The SED assignment did not involvé any
additional compensation,

_ Supporting Evidence: Rodriguez Depo., 16:

' 4-15; Declaration of Trisha Welsh (“Welsh Decl.”),

19 3-5, 13:10-22; Declaration of Tim Stehr (“Stehr
Decl.”), 96, 4:25-:5:2, N

Note regarding supporting evidence: Rodriguez
testified that the base rate of pay in these two
assi,gl__l_ments was the same, but asserted that more
overtinie work was; avai}é}blc in the SED assignment.

However, his payfoll and timecard records show that

Disputed. Plaintiff eventually lost
overﬁme pay. Defendant’s.evidence does .
not show whether the overtime worked
after May 2009 waé due to remaining SEb
work (e.g. court appearances) or patrol
work. E. Rodriguez Decl. at 41, 8:11-12;
O. Rodriguez Decl. 924, 6:1-12.
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MOVING PARTY’S UNDISPUTED MATERIAL R OPPOS.I.NG PARTY’S RESPONSE
_ FACTS AND SUPPORTING EVIDENCE - AND SUPPORTING EVIDENCE

Rodriguez actually worked more overtime and was

| paid more after he transferred back to a Patrol
‘as'signment. The payroil records show that dﬁring

‘the portion of 2009 that Rodriguez was assigned to

SED, his average weekly overtime hours were 9.75

and his average weekly pay was $2,546. 43. After he

was transferred to a Patrol ass1gnment in May 2009, |

Rodnguez s average weekly overtime hours for the ,

remainder of 2009 were 11.63 and his average

weekly pay was $2, 574 81.

5. The SED assignment did not involve any Disputed. Special Enforcement Detail
change in rank. (“SED”). Of all of the specialized

Supporting Evidence: Stehr Decl. Y 6, 4:25-
52,

assignments, e.g., bike patrol, school
resources officer, SRT, FTO, gang detail,
the Special Enforcement Detaﬂ is the most
prestigious and most sought after
assignment, .

SED is the oldest specialized detail in the

Department ~ SED has been an acti.ve '

detail for the past thirty years.

Aming the most important reasons for this
detail’s prestige are the opportunities: (a)
to obtain the necessary Skills.and
knowledge to become a de_tectiﬁe and/or

promotion in departments other than

patrol; (b) for exposure of one’s skills and

3
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“MOVING PARTY’S UNDISPUTED MATERIAL

._FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE
__AND SUPPORTING EVIDENCE

talents to multiple units and divisions

within the department; and (6) career-

enhaxlicing exposure to and opportunities to
participate in various federal; stété and
coun;cy law enforcement task forces
sponsored bjr agencies, such as the -DEA,
ATF, ICE, FBL, DVM, Postal Inspectors,
etc. BPD does not selecf the ofﬁcers for
assignment to these task forces. The task
forces identify and select the officers tﬁat
they want. Therefore exposure is critical,
and this type of exposure is not available if
an ofﬁcer is assigned to patrol. Taylor
Decl. 12, 5:6-21; O. Rodriguez Decl., 1]

1120 31, 5:9-7:13.

1 Issue No. 2: The First Cause of Actmn for dlscnmmatlon u.nder the FEHA, as set forth in- the

FAC includes and subsumes what is actually a se¢+arate cause of actlon based on Burbank’ s

transfer of Rodriguez from an SED assignment to a Patrol assigrithent when SED was disbanded.

On said cause of action, there is no triable issue as to a.ny material fact and Burbank is entitled to

Judgrnent as a matter of law for the following reason: Because SED was dlsbanded Rodnguez

cannot establish that there was a Job‘avallable for him in SED, which is a ncce,ssary element of the

prima facie case for discrimination.

4
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OPPOSING PARTY’S RESPONSE
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. FACTS AND SUPPORTING EVIDENCE AND SUPPORTING EVIDENCE
-1 6. (Repeat of UF 2, above.) Rodriguez was Undlsputed
assigned to SED from October 2008 until May 2009.
Suppbrting Evidence: Rodriguez Depo.,
28:15-17; Lowers Decl. 1 4, 1:15 .
17 (Repeat of UF 3, above.) .In May 2009, the Undispufed.

SED unit was disbanded, and Rodriguez was
| transferred to a Patrol assignment.

| Supporrmg Evidence: Rodnguez Depo
26: 15-21 43: 19-20 FAC 1{ 66.

— — — — — p—t o
~J (=) 1% ELN 58} | S R

8. Sergeant ‘Travis Irving and Ofﬁcer Steve
Karagiosian were also transferred back to Patrol
assignments.

Supporting Evidence: Rodriguez Depo.,
43:11-44:6; Deposition of Steve Karagiosian
(“Karagibsian Depo.”), (attached as Exhibit E to
Michaels Deel.), 19:4-22, 31:7-10,

Dispﬁted. Sergeaﬁt Travis irving retuméd
to his adnﬁnistrative division assignment
as Press Information Officer/Chief’s
Adjutant. S. Karagiosian Decl. at §30,

5:25-26.

3] S [ [\ . [} N LN — —

2
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Issue No. 3: The First Cause of ACthIl for discrimination under the FEHA as set forth in the

FAC, 1ncludes and subsumes what is actually a separate cause of actlon based on Burbank s

| transfer of Rodriguez from an SED assignment to a Patrol assignment vhen SED was disbanded.

-On said cause of action, there is no triable issue as to any material fact and Burbank is-entitled to

judgment as a matter of law for the following reason: Rodriguez was assigned to SED by the

same person who recommended SED be disbanded, and the legal doctrine of “same actor

j presumption” precludes Rodrignez from establishing a prima facie case. for discrimination,
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| MOVING PARTY’S UNDISPUTED MATERIAL |
_FACTS AND SUPPORTING EVIDENCE

OPPOS]NG PARTY’S RESPONSE .
AND SUPPORTING EVIDENCE

|9 Rodriguez was selected for the SED 7

| assignment by the Captain over the SED unit, Janijce .

Lowers. . _
Supportmg Evidence: Rodnguez Depo .
28:15-17; Lowers Decl. 94, 1:15.

Disputed. Great defererice is given to the -

SED sergeant in selecting SED team

members. Taylor 'Decl. 912, 5:9-13; E.

Rodriguez Depo.,. 28:15—17-; Deposition
testimony excerpts‘ are attached to the
De;:laration of India S. Thompson
(“Thompson Decl.”). The afqreméntioned
testimony is found at Thompsoirl' Degl., |

Exhibit “C”.

10.  The decision to disband the SED unit was
made based on the recommendation of Captain

Lowers.

Supporting Evidence: Stehr Decl. 1 8, 5:7-10;

Lowers Decl. 9 5, 1:17-22.

Disputed. When Captain Lowers informed
Plaintiff and Officer Steve Karagiosian of

the decision to disband SED, she expressly

| told both officers 'thatrit was not her

decision. See Declaration of Elfego

Rodriguez (“E. Rodriguez Decl.”) at §34,

7:6-10.

6
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| Tssue No. 4: The First Cause of Action for discrimination under the FEFIA, s set forth in the

FAC, includes and subsumes Whgt is actually a sepaiate_ cause of action based ‘Qn'Bu.rbank’sl'

transfer of Rodriguez from an SED assignment to a Patrol assignment when SED was disbauded.

On said cauase of action, there is no triable issuc as to any material fact and Burbank is entitled to '

_]udgment as a matter of law for the followmg reason Burbank has proffercd a legitimate, non- -

dlscnmmatory and non-retaliatory reason for the transfer and Rodriguez cannot show that the -

reason was pretextual.

MOVING PARTY’S UNDISPUTED MATERIAL

) OPPOSING PARTY’S RESPONSE

FACTS AND SUPPORTING EVIDENCE _AND SUPPORTING EVIDENCE
1. (Repeat of UF 3, above.) In May 2009, the Undisputed.
SED umt was disbanded, and Rodriguez was
transferred to a Patrol assignment.
Supporting Evidence: Rodriguez Depo.,
26:15-21; 43:19-20; FAC ] 66.
12.  The SED unit was already in existence when | Undisputed.

Chief of Police Stehr assumed the position of Police
Chief;-he did not create the unit. |

Suppbrting Evidence: Stehr Decl. 9 8(b),
5:22-6:3. '

13. | (Fepeat of UF 10, above.) The decision to'
disband the SED unit was made based on the

recommendation of Captain Lowers.

Supporting Evidence: Stehr Decl. § 8, 5:7-10;

Lowers Decl. § 5, 1:17-22.

B I

, 'Dispﬁted. When Cap_tajn Lowers informéd

Plaintiff and Officer Steve Karagiosian of
the decision to disband SED, she expressly
told both officers that it was not her

decision. See E. Rodriguez Decl. at {34,

7:6-10.

14.  Lowers’ recommendation was accepted by

Disputed. When Captain Lowers informed

7
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MOV]NG PARTY’S UNDISPUTED MATERIAL OPPOSING PARTY’S RESPONSE
___FACTS AND SUPPORTING EVIDENCE . AND SUPPORTING EVIDENCE .

Chief Stehr who agreed with Lowers that
disbanding the unit was the best way to meet the
BPD’S needs. |

Supportmg Evzdence Stehr Decl. 1[ 8, 5:7-10.

Plaintiff and Ofﬁcer Stcve Karaglosmn of
the dec151on to disband SED she expressly
told botlh ofﬁcers that it was not h_el"‘
decision. See..E.'Rodriguez Decl. at 1134:

7:6-10.

15. At the time the decision to disband SED was -

made, the Departrnent was facing budget_ary
constraints which left it understaffed. These
constrairits had kept the'Dcpartment: from fully -
staffing SED, and left it with openings in its Patrol
Division as well.

- Supporting Evidence: Stehr Decl. § 8(a),
5:12-20; Lowers Decl. § 5, 1:17-22.

LAy

Disputed. Budgetary constraints were not -

the reason. In her eméil to Plaintiff,

"Captain Lowers stated the reason was the

iriability to fully 's_taff SED in its present
configuration oﬁt 6f investigations. See E
Rodriguez Decl. at {35, 7:11-15. See
Taylor Decl., at 8, 4:12-15; §16, 6:10-11;
15, 6:5-9 (explaining that Captain Lowers
did not mention that SED was disbanded -
for budgetary reasons; that SED budgetary
cuts had occurred prior to Plaintiff being
assigned to SED; and that Chief Stehr said
he would disband SED because Captain
Lowers, complained that Plaintiff and

Karagiosi:a acted like “jerks.”).

16, Captain Lowers bolieved, and Chief Stehr
agreed, thét it was more important to address the

needs of the Patrol D1v1510n than to prov1de

i |
!

additional a351stance to the detectlves because the
Patrol officers are the front-line officers who respond

to calls for assistance and provide police presence

Disputed. See E. Rodriguez Decl. at §36-
37, 7:16-26, Exh. B, in which Captain
Lowérs:dt)es not state:sush is the reason

for the disbanding of SED.

8
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MOVING PARTY’S UNDIS‘PUTED MATERIAL

_ FACTS AND SUPPORTING EVIDENCE

"OPPOSING PARTY’S RESPONSE
AND SUPPORTING EVIDENCE -

“on the street

Supportmg Evzdence Stf,hr Decl. q 8(a)

-5 -.2 20; Lowers Decl 15, 1:17-22.

17. Atthe time the SED unit was disbanded it

was staffed by a Sergeailt and two police officers.

The two officers were Rodriguez and Steve

Kaiagiosian. The two other positions in SED werc

vacant,

- Supportmg Ev:dence Rodnguez Depo v
28:24-29:13.

Dispute-d..' Captain Janice Lowers was also
a member of SED. Lowers Declaration,

1:8-10.

18. Because the SED unit could not be fullyr
staffed (due to the budgetary constraints), Chief
Stehr did not believe the unit could function
effectively.

Suppofting Evidence: Stehr Decl. 9 8(a),
5:12-20.

Disputed. Budgetary constraints wcre- not
the reason. In her email to Plaintiff,
Captain Lowers stated the reason was the
inability to fully staff SED in its present
configuration out of investigations. Sec E.

Rodriguez Decl. at 35, 7:11-15 Exh. A.

| See also Taylor Decl., 78, 4:12-15; 916,

6:10-11; 915, 6:5-9 (explaining that

' budgetary concerns were not raised-at a

meeting in’ which budgetary problems of

other unites Were discussed).

19. Chief Stehr did not believe that a unit that

focused on as51st1ng detectives was the best wayto .

-use BPD resources.

Supporting Evidence: Stehr Decl. 1 8(b),
5:22-6:3. |

Disputed. Chief Stehr was simply

replacing the SED wﬁh an identical unit,

1 e SPU. The inference from the evidence

is that SPU was ultnnately not crcated

because of fears of how it would look in

9
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“MOVING PARTY’S UNDISPUTED MATERIAL

~ OPPOSING PARTY’S RESPONSE
" AND SUPPORTING EVIDENCE

FACTS AND SUPPORTING EVIDENCE

response to concerns raised such as those

“ 4 in this lawsuit. Declaration of Tim Stehr, .

|'5:22-27. See also Taylor Decl,, 18, 4:12-

115; 1].16,' 6:10-11; 415, 6:5-9. Further,

there. was no need to créate a new unit that
provided assistance to Patrol, iﬁ that SED
could and did provide assistance to Paﬁql.

E. Rodriguez Decl. 136, 7:16-19.

20.  Chief Stéhr' envisioned a unit of uniformed
officers (SED officers were plainclothes) within
Patrol that would assist the Department with special
problems in all areas. Chief Stehr announced his
intention to create such a Special Problems Unit at
the time he disbanded SED, but the'unit has never
been created or staffed due to budgetary constraints.

Supporting Evidence: Stehr Decl. § 8(b), -
5:22-6‘:3. |

Dispu‘ted.r Budgetary constraints were not
the reason. In her email to Plaintiff,
Captain Lowers stated the reason was the
inability to fully staff SED in its present
_conﬁgu.rﬁtion out of inyestigatibns. See
E. Rodriguez Decl. 135, 7:11-15, in which
Captain Lowers does not state such is the

reason for the disbanding of SED.

21.  InJanuary 2009, Chief Stehr had removed

the- Sergeant over SED, Neil Gunn, due to concemns
i)

aboutsthe number of use of force incidents in which

Gunn had been involved.

Supporting Evidence: Stehr Decl. § 8(c), 6:5-

8.."

Undisputed.”

<A

22" Captain Lowers had counseled Gunn that, as

a supervisor, he should try to avoid becoming

| Undisputed.

10
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MOVING PARTY’S UNDISPUTED MATERIAL_

FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE ||
AND SUPPORTING EVIDENCE |

pe'rsonally mvolved in use of force 51tuat10ns

‘; Supportmg Evidence: Lowers Decl. bl 6
1:24-27. ' | '

[N

23. The Chief and the Captam concluded that
Gunn was not following Captain Lowers
instructions in this regard |

Supportmg Evidence: Stehr Decl 1 8(d),
6:10-19; Lowers. Decl. 16, 1:24-27. - |

'Uniiisputed.

_24. Gunn was replaced as Sergeant over SED by

Sergeant Trav1s Irving in January 2009.
Supporting Evidence: Rodriguei Depo.,
30:5-8; Stehr Decl. § 8(c), 6:5-8.

Undispute_d. i

25.  Irving was also assigned to supervisory
duties at the Burbank animal shelter and could not
devote his full time to supervising SED.

Supporting Evidence: Stehr Decl. ¥ 8(c), 6:5-

Disputed. Although Irving was assigned

to the shelter for a short time, Sgt. Merich

| quickly replaced IrViﬁg at the shelter so

that Irving could go back to supervise
SED. See O. Rodriguez Decl. {36, 7:16-
19 (at the animal shelter two to three

weeks.)

26. Chief Stehr was concerned about the fact that

SED had been supervised by a Sergeant, specifically

I Sergeant Gunn, whose record on use of force might

. {-be subj ect to scrutmy

Supporrmg Evidence: Stehr Decl. 7 8(d),
6:10- 19

Dis;;ited. Sgt. Irving was in charge of
SED long before the disband order was
given, and Irving had little or no use of
foree concermns listed as is evidenced by the |

fact that Sgt. Irving was Chief Stehr’s

11
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T MOVING PARTY’S UNDISPUTED MATERIAL

"OPPOSING PARTY’S RESPONSE ||
AND SUPPORTING EVIDENCE

__FACTS AND SUPPORTING EVIDENCE

Adjutant prior to his move to SED and
currently once again holds such position. -

See D’isput"éd Fact No. 389.

27.  Atthe time the Chief disbanded the SED
unit, he had recently learned of allegations that

Lieutenant Qma: Rodriguez had used unauthorized

force in interrogating a witness and had intimidated -

another police_ -ofﬁéer’ info lying tO‘CO.VEEI‘l-l.lp his
misconduct. | | | |

Supportiﬁg Evidence: Stehr Decl. 19, 6:21-
7:3.

Undisputed.

7:3.

28.  Afier leaming about the allegations, Chief
Stehr referred the matter to the Los Angeles County
Sheriff’s Department for investigation. Chief. Sfehr
had also reéently learned fhat the Federal Bureaﬁ of
Investigation- was conducting its own investigation
of use of force by BPD officers.

Supporting Evidence: Stehr Decl. 49, 6:21-

Undisputed.

29 Chief Stehr was concemfd that officers
assigned to the SED unit couln;1 ;;me under increased
scrutiny based on the history of Sergeant Gunn.

' Supporti;ng' Evidence: Stehr Decl. 79, 6:21-
73. - o |

Disputed. “Both Travis Irving an& Plaintiff
had little to no history with Sgt. Gunn at
SED. See E. Rodriguez Decl, 123, 5:10-
12. And, at the titﬁe SED was disbanded;
Sgt. Irving had been in charge o,f‘.' 52D for

many months. E. Rodriguez Decl. {34,

12
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" MOVING PARTY’S UNDISPUTED MATERIAL |

. OPPOS[NG PARTY’S RESPONSE '

FACTS AND SUPPORTING EVIDENCE

_AND SUPPORT]NG EVIDENCE
7.7-9.

- 30. Chlcf Stchr’s concern that oﬁ'lcers ass1gned

- to the SED un1t could come under mcreased scrutmy |
'nad nothmg to do vnth any improper use of force by

: Ofﬁcer Elfego Rodnguez hlmself

Supportmg Evzdence Stehr Decl. 1] 9,6: 21-
7:3; Rodnguez Depo., 96:_22'—97:1 (Rodriguez
testified that he _hn_eard rumors that SED had
d_evelopect’ a reputation as haviné "‘dirt)‘r cops%’ whn
“heat suspects,” but that the rumors related to

conduct that occurred before he was in SED),

:‘Disputed. Both Travis Irving and' Plaintift

had little to no history with Sgt. Gunn at

SED. E. Rodriguez Decl., 23, 5:10-12.

And, at the time SED was disbanded, Sgt.

Ii'ving had been iri charge of SED for many

| months. E. Rodriguéz Decl. 134, 7:7-9.
: ‘Further Plalnnff testlﬁed on page 96, line -

22 through page 97, line 1, that he never
‘heard negative comments about SED

during his tenure. E. Rodriguez Depo.,

96:22-97:1.

31.  Rodriguez had not been in the SED when the
events giving rise to Chief Stehr’s concerns about

Sergeant Gunn had taken place.

Supporting Evidence: Stehr Decl. 79, 6:21-

7:3.

Disputed. Both Travis Irving and Plaintiff
had little to no history with Sgt. Gunn at
SED. E. Rodriguez Decl., 23, 5:10-12.
And, at the time SED-was disbanded, Sgt.

Irving had been in charge of SED for many

‘months. E. Rodriguez Decl. 34, 7:7-9.

32.. UF15 through 31, above, set ou -rthe recasons
why Chief Stehr accepted Captain Lowers’
recommendation to disband SED.

Supportmg Evzdence Stehr Decl 1] 8 5:7-
6 19 ‘Evidence that Rodnguez h1mself carmot
dlsputc these reasons is his testlmony that.

(1) He has no basis for thinking that Chief Stehr had

any dislike for Hispanic or Guatemalan people

See responses to UF 15 and 31 above and

* # incorporate by reference herein. The

reference to Chief Stehr purportedly not
having any dislike for Hispanic or |
Guatemalan people is because Plaintiff is

of Guatemalan descent. E. Rodriguez

13
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7 MOVING PARTY’S UNDISPUTED MATERIAL ‘

FACTS AND SUPPORTING EVIDENCE

OPPOS]NG PARTY’S RESPONSE -
AND SUPPORTING EVIDENCE

| Decl. 12, 22.

' (Rodnguez Depo., 384:1 1-16); .

(2) His response in deposition whén asked whether
he behevcd that the closme of SED had anythmg to
do with his ethmmty or national origin: “Not
necessarﬂy, per se.’ '

“Q Do you believe that the fact that -- I'm sorry Do
you believe that your ethnicity or national origin

-played any role in the decision to close SED?

[Objectlon omitted. ]

THE WITNESS: Not necessanly, per se.”

Rodrlguez Depo., 443:16-21.

(3) His testimony that his belief that he was
retaliated against was just a “feeling” on his part.
(Rodriguez Depo., 349:5-19); and

(4) His testimony that his belief that the closure of
SED was intendeld to hurt him was speculatioﬁ on his
part: |

“Q. The chIef made the decision td close SED;
correct?

[Obj ebtion omitted..]

THE WITNESS: Yes.

Q. BY MR. MICHAELS: And in making that
decision, he intended to hurt you and Officer
Karagiosian, but not the sergeant in charge of that
division, Sergeant Irving. That's your OplnlOI’l
correct?

[Objection om’itted.]
THE WITNESS: Yes. ="

Q. BY MR. MICHAELS: And that is speculation
on your part; correct?

)
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MOVING PARTY’S UNDISPUTED MATERIAL | 'OPPOSING PARTY’S RESPONSE
FACTS AND SUPPORTING EVIDENCE __AND SUPPORTING EVIDENCE -

' A Yes.”

Rodriguez Depo., 46:21-47:.1 0

N - . T N R

Issue No 5: The First Cause of Actlon for drscnmmatron under the FEHA as set forth in the

FAC, 1ncludes and subsumes what is actually a separate cause of action based on Burbank’s

decision not to select Rodnguez ﬁrst fora posrt1on on the Speeral Response Team (“SRT ”

: 'commonly known as the “SWAT” Team) On said cause of actton, there is no triable issue as to

any material fact and Burbank is entltled to Judgment asa matter of. law for the followmg reason:

As a matter of law Burbank’s decision not to choose Rodnguez first for the SWAT Team p051t10n

is not an actlonable ‘adverse employment action,” which is a necessary element of the prima facie

case for d1scr1rmnat10n

MOVING PARTY’S UNDISPUTED MATERIAL

- OPPOSING PARTY’S RESPONSE

FACTS AND SUPPORTING EVIDENCE AND SUPPORTING EVIDENCE
33.  Rodriguez was assigned to the SWAT Team | Undisputed.
in February or March 2009. |
Supporting Evidence: Rodriguez Depo.,
143:1923. |
34. Rodriguez voluntanly left his SWAT Team | Undisputed. |

a551gnment in late 2009 in order to accept an
assignment on the U.S. Marshall’s Task Force

Supporting'Evidence: Rodriguez Depo.,‘-
449:11-23.

d

35.  The SWAT Team trains one day a month.
' Supportmg Evidence: Rodrlguez Depo.,
137:15-19.

vy

Disputed. The SWAT Team “is supposed

to trarn one day a month Rodriguez

Depo., 137:15-19.

36.  During the time Rodriguez was on the SWAT

Team, he was never actually called out on an

Undisputed.

15
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MOVING PARTY’S UNDISPUTED MATERIAL T

FACTS AND SUPPORTING EVIDENCE

_ OPPOS]NG PARTY’S RESPONSE |
AND SUPPORTING EVIDENCE

© ® N WL B W

_a351gnment Rodnguez is aware of only one

Qccaswn where the SWAT Team was c_alled out :
during the-ti_me he was on the SWAT_ Team. He
missed that assiémnent because hé was out of range
to receive the call eut on his celllr phone.

Supporting Evidence: Rodrigliez Depo.,
143:16-17, 159:25-160:23; Declaration of Patrick

| Lynch (“Lynch Decl”) 43, 8:11- 15

37. Members of the SWAT Team receive no 7‘

extra compensatlon for the asmgnment
Supporting Evidence: Lynch Decl. | 4, 8:17-
20.

Undisputed.

38. Members of the SWAT Team receive no

change in rank.

Supporting Evidence: Lynch Decl. | 4, 8: 17~_

20,

Disputed. If an officer is ambitious, after
he masters patrol responsibilities, he next
desires to get out of Patrol and be assigned
to a specialized unit like SWAT (SRT)
Declaration of Steve Karagiosian, q 14,

4:13-16.

16
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: Issue No 6: The Fust Cause of Act1on for d1scr1m1nat10n under the FEHA as set forth in the ) "

FAC, mcludes and subsumes what is actually a separate cause of action based on Burbank s
decision not to select Rodnguez first for'a position on the SWAT Team. On said cause of action, |
t.h,ere is no triable issue as to a.uy material fact and Burbank is entitled to judgment as a matter of |
law for the following reason: Burbank has proffered a Iegitimete, uon-discriminatory;‘zind uen- e
retaliatory reason for its deeisien not to choose Rodriguez first for the S_WAT Team lposition, and

Rodriguez cannot show that the reason was pretextual.

MOVING PARTY’S UNDISPUTED MATERIAL | OPPOS]NG PARTY’S RESPONSE
FACTS AND SUPPORTING EVIDENCE _AND SUPPORTING EVIDENCE

39. The SWAT Team is a unit which responds to | Undisputed.
speciﬁe types of emergencies,- such as hostage |
situations and serving high risk search or arrest
warrants,

Supporting Evidence: Lynch Decl. {3, 8:11-
15.

40. Officers wishing fo serve on the SWAT Undisputed.
Team must have at least two years ef service on the |
BPD and must'pass a shooting range rest and a
physical agility/obstacle course test.

| Supportiug Evidence: .Rodriguez Depo.,
112:21-25, 113:9-25; Lynch Decl. § 4, 8:17-20.

41.  Three other officers were selected for the Undisputed.
SWAT assignment ahead of Rodriguez: Jeff Barcus,
Adam Cornils and Steve Turner. |

| Supporting Evideuce .'..,Rodriguez Depo., |
128:21-129:10.

42.  Officer Barcus had worked as a Deputy - - Undisputed.

17
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MOVIN G PARTY S UNDISPUTED MATERIAL
FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE

AND SUPPORTING EVIDENCE -

County Sheriff before joining the BPD, and had

I worked on the Sheriff Department’s Emergency

Response Teom

Supportmg Evidence: Lynch Decl. § S(a)

8:27-9:4. Evidence that Rodnguez himself cannot .

' dlspute this fact is his testlmony that he has no

information about the quahﬁcatlons of Officer
Barcus to be on the SWAT Team Rodnguez Depo

144 18-20

43, Ofﬁcer Cornils had previously worked for

the Monrovia Police Department, and spent four

years as a member of their SWAT-type team and of

a multi-jurisdictional SWAT-type team serving
Monrovia and adjacent jurisdictions.

| Supporting Evidence.; Lynch Decl. § 5(b),
9:6-10. Evidence that Rodrigoez himself cannot
dispute this fact is his testimony that he has 1o
information about the qualifications of Officer
Comils to be on the SWAT Team. Rodrlguez Depo
1442123, .

Undisputed.

44, Officer Turner was a former Marine Corps
infantryman, fire team leader, and qualified expert
rnarksman, ano.was trained in close quarters combat
tactics. - £ |

Supporting Evidence: Lynch Decl. 9 5(c),
9:12-14. Evidence that Rodriguez himself cannot

Undfisputed.
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' MOVING PARTY’S UNDISPUTED MATERIAL

FACTS AND SUPPORTING EVIDENCE

T OPPOSING PARTY'S RESPONSE |

diSpute thls fact is his testimony that he hasno

mformatlon about the qualification of Ofﬁcer Turner

1o be on the SWAT Team. Rodnguez Depo

144: 24-145:1.

. AND SUPPORTING EVIDENCE

.45.  Rodriguez did not have the same trammg and
_ expenence as Barcus, Conils or Turner

Supporting Evidence: Lynch Decl. § 6, 9:16- | -

17.

{

Former Military training is not an .
appropriate qualification for SWAT. See

Declaration of Christopher Dunn (“Dunn .

‘Decl”) at 4, 2:12-14; 95, 2:15-24. Prior

experience working on the Sheriff
Department’s “Emergency Response
Team” in the jails (everybody is a part of
the Emergency Response Team in the
jails) is not an appropriate qualiﬁcatién for
SWAT. See Dunn Decl. at §6, 2:25-3:4.

Thcrefore, Plaintiff Rodnguez did have the

-same qualifications as Officers Tumer and

Barcus.

46. " The décision to select Ofﬁcers_Barcus,
Cornils, and Turner for the SWAT Team before
Rodriguez was made by Captain Pat Lynch,

Supporting Evidence: Lynch Decl. 47, 9:19-
25, | | L |

Undisputed.

47.  Captain Lynch’s decision-to select Officers

Barcus, Comils, and Turner for the SWAT Team

Former Military training is not an

appropriate qualification for SWAT. See

19
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| MOVING PARTY’S UNDISPUTED MATERIAL |

"FACTS AND SUPPORTING EVIDENCE

~ OPPOSING PARTY’S RESPONSE
AND SUPPORTING EVIDENCE

before Rod.nguez was based on the quallﬁcatlons of
these ofﬁcers, mcluchng the fact that each of Officers

Barcus, Cornils and Turner héd.past experience and

' speciai ttaixﬁng which made them particula:ly well- -

qualified for SWAT Team. duties, and the fact that
Barcus Cormls and Turner performed better than
Rodnguez on the shooting range test and/or the
phys1cal ag111ty/obstacle course test 7

- Supportmg Ewdence Lynch Decl. 1] 5, 8:22-
9:14 and1[ 7,9:19-25.
Evidence that Rodriguez himself cannot dispute this
fact is his testimony that he has no information about
the qualifications of the officers who were selected
for the SWAT Team, or why those officers were
selected:
“Q.' BY MR. MICHAELS: Whaf do you know |
about the qualifications of Officer Barcus to be on
the SWAT team? :
A. Nothing.

Q. What do you know about the quahﬁcatlons of
Officer Cornils to be on the SWAT team‘?

A. Nothing.

Q. What do you know about the qualifications of
Officer Turner to be on the SWAT team?

A. Nothing.”

' (Rodrlguez Depo., 144: 18-145; 1)

* %ok ' ) st

“BY MR. MICHAELS: What factors were the
deciding factors in selecting Officer Barcus over the
other officers on the list when he was selected?

Dunn Decl. at Y4, 2:12-14. Prior
ekperiencé WOfkjilg on the Shenff
Depmﬁéhtfs “Emergency Respdnjse
Team” in the jails (everyb.ody ris a part of
the Emergency Response Team in the A‘

jails) is not an appropriate qualification for

| SW_AT. See Dunn Decl. at 16, 2:2-3:4.

Therefore; Plaintiff Rodriguez did have the

same qualifications as Officers Turner and

Barcus.
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~MOVING PARTY’S UNDISPUTED MATERIAL |  OPPOSING PARTY'S RESPONSE

- FACTS AND  SUPPORTING EVIDENCE __ AND SUPPORTING EVIDENCE

1 [Obj ection ormtted ]

Officer Turner.

THE WITNESS I don't know

Q. BYMR MICHAELS Same questlon for. -
Officer Cormls

[Objection omlttcd.].
THE WITNESS: I don't know. -
Q. BY MR. MICHAELS: Same question for

[Obj ection oniitted.] .
THE WITNESS: I don't know.”
(Rodriguez Depo., 1-47:7—22.)

Rodriguez also testified that his belief that he was
retaliated against was just a “feeling” on his part.

Rodriguez Depo., 349:5-19.

48.  When Rodriguez was selected for the SWAT | Undisputed.
Team, he was selected ahead of other applicants who :

were wh1te

Supporting Evidence: Lynch Decl. 8, 10:1-

~r

R

Issue No. 7: The First Cause of Action for discrimination under the FEHA, as set forth in the
FAC, includes and subsumes what is actually a separate cause of action based on Burbank’s
decision not to select Rodriguez for a temporary assignment to train another officer (the
“temporary training a551gnment”) On sa:ld cause of action, there 1sL no triable issue as to any

materlal fact and Burbank is entitled to judgment as a matter of law for the followlng reason: Asa

matter of law, Burbank’s decision not to select Rodriguez for the temporary training assignment is

21
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not an aeuonable adverse employment actlon, wh1ch isa necessary element of the prlma fac1e

case for dlscnmmatlon

MGVING PARTY’S UNDISPUTED MATERIAL
FACTS AND SUPPORTING EVIDENCE

OPPOS]NG PARTY’S RESPONSE
AND SUPPORTING EVIDENCE

49..  Rodriguez was not chosen to fill inas a
temporary training officer for a one-week peried '

while the regula:r trainjng officer was on vacation

durmg the period from June 27 through July 4, 2009.

Supportmg Evzdence Rodnguez Depo “
19:13:20: 5 Declaratmn of Enc Rosoff (“Rosoff

‘Decl.”) 4 3,-11:7-13.

Disputed. Plaintiff Rodriguez was not
chosen as an FTO, and Officers who .were
unqualified and had much less experience |

where chosen in his place. E. Rodrigﬁez

Decl., 142, 8:13-20; O. Rodriguez Decl.

191819, 4:24-5:5.

50. The temporary tralmng assignment (which V Undisputed.
lasted for one week) did not involve any additional
compensation.
Supporting Evidence: Rodriguez Depo.,

211515, |
51. The temporary trammg assignment (which - lUndisputed.
lasted for one week) did not involve any change 111.
rank. |

| Supporting Evidence: Stehr Decl. 1] 7,5:4-5. |
52. . ;Rodriguez had served as a Field Tfaining | Undisputed.

Officer from January 2007 until to October 2008.
Supporting Evidence: FAC ﬁ[ 60; Stehr Decl.

116 42552

Issue No. 8: The First Cause of Action for discrimination under the FEHA, as set forth in the

FAC includes and subsumes what is actuélly a separéte cause of action based on Burbank’s

decision not to select Rodriguez for a temporary training ass1gnment On sald cause of action,

22
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-there is no trlable issue as to any mateual fact and Burbank is entltled to _]udgment as a matter of o

law for the followmg reason Burbank has proffered a legltrmate non-d1scr11mnatory and’ non— :

retaliatory reason for its: dec151on not to select Rodnguez for the temporary trammg a531gnment

b

a.nd Rodnguez cannot show that the Ieason was pretextual

MOVING PARTY’S []NDISPUTED MATERIAL

FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE
AND SUPPORTING EVIDENCE

| 53. (Repeat of UF 49, above.) Rodriguez was

not chosen to fill in as a temporary training officer

- for a one-week penod whlle the regular tralnmg

ofﬁcer was on vacatlon durmg the per1od from June '

27 through July 4, 2009
Supporting Evidence: Rodriguez Depo.,
19:13-20:5; Rosoff Decl. 3, 11:7-13.

Disputed. Plaintiff Rodriguez was not

chosen as an FTO, and Officers who were

'unqualified and had much less experience

‘where chosen in his place. E. Rodriguez

Decl., §42, 8:13-20; O. Rodriguez Decl.

1918-19, 4:24-5:5,

54.  The officers assigned to fill in as temporary
training officers during this week were Officers
Krueger and Etlwards. |

Supporting Evidence: Rodriguez Depo.,
23:1-13; Rosoff Decl, 9 3, 11:7-13.

Undisputed.

55. Ofﬁcers Kruger and Edwerds were selected
by the -Watch Comrrlander, Lieutena.nt Erie Rosoff, l
based on the fact that they were good officers who
had been working continuously in Patrol for at least
a year and who had expressed an interest in
becoming regular Field Training Ofﬁ'cers; Rosoff

anted to assmt them in their.career development by
giving them an opportumty to act as Field Tramlng
Officers. -

Given the required F TO training and
minimum‘ BPD experience requirements, '
the proffered reason given for assigning
two patently unqualified officers for the
assignment is pretext. See E. Rodriguez
Decl., 1{42, 8:13-20;_ O Rodriguez Deel.,

1718-19, 4:24-5:7.

23
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MOVING PARTY’S UNDISPUTED MATERIAL _

OPPOSING i’AR'".I.‘Y’S RESPONSE |

SO NS

served as a Field Training Officer from January 2007
until October 2008.

Supporting Evidence: FAC 160, Stehr Decl.
16, 4:25-5:2. '

FACTS AND SUPPORTING EVIDENCE _AND SUPPORTING EVIDENCE
Supporting Evidence: Rosoff Decl. 4, 8:12- o :
56. {Repeat of UF 5.2,‘ dbove.) Rodriguez had | Undisputed. - |

Issue No. 9: Burbank is entitled to summary adj udication as to the entire First Cause of Action for

discrimination in violation of the FEHA, as set forth in the FAC, because Burbank is entitled to.

summary adjudication as to each of the claims included and subsumed therein, for the reasons

stated in Issues 1 through 8, infra.

MOVING PARTY’S UNDISPUTED MATERIAL
_FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE
AND SUPPORTING EVIDENCE

57. - Rodriguez identifies the three decisions
described above (that is, his transfer from an SED
a551gmnent to an a551gnment in Patrol the fact that
he was not the first officer selected for a position on
the SWAT Team and Burbank S fa11ure to choose
him for a ternporary assignment training another
officer) as the only three reasons he was dissatisfied
with his employment.

Supportzng Evzdence Rod.rlguez Depo.,
26:1- 14

Disputed. Rodriguez also identifies ‘Fhat he
was assigned to the worst possible Patrol
shift (the worst job in the Department)
followmg the d1sband1ng of SED.
Rodriguez Depo 201:15-202:16; 206: 4 8;
Deposition of Stgye Karagiosian (attached
to Thompson Decl. as Exh. “E”), 19:21-

25; E. Rodriguez Decl. 140, 8: 8-10. Other

reasons Plaintiff testified that he was

“dissatisfied” iricluded the hostile work

environment which he complained about

24
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[ MOVING PARTY’S UNDISPUTED MATERIAL

OPPOSING PARTY'S RESPONSE -

___AND SUPPORTING EVIDENCE

FACTS AND SUPPORTING EVIDENCE

to Lt. Dermenjian in April 2009, just over

amonth prior to disbandiﬁg SED. See

- | Disputed Facts No. 382 supra. This

include;d the use of racially aﬁd ethnically

defogatory language at thé Burbank Police

| Department both in Plaintiffs presence,

and outside of Plaintiff’s ppesenbe. _Seé

Disputed Fact Nos. 406 -525.

58.  Rodriguez is currently employed by the BPD.
Supporting Evidence: Lowers Decl. 7 3,
1:12-13; FAC ] 4.

Disputéd. Plaintiff was placed on -
administrative leave on March 30, 2010,
with a recommendation for termination. E.
Rodriguez Decl., 43, 8:22-25. E.

Rodriguez Decl., Exh. E.

59.  Rodriguez has not been disciplined during his
eﬁlplbyment with the BPD. - |
| Supporting Evidence: Rodriguez Depo;,

Disputed. Plaintiff has been investigated
and is now on administrative leave with -

recom_mendatior_l to terminatg E.

during his employment with the BPD.
Supporting Evidence: Rodriguez De;po_'.;
17:15-20. '

-1 442:22.23. S t : : : :
_ Rodriguez. E. Rodriguez Decl., ] 43-44,
| 8222, -
60. Rodriguez has not been denied a promotion | Disputed. Plaintiff’s promotion to SRT

(“SWAT”) was d_e‘layed twice, oncein
2007 and again in 2008 in favor of lesser
qualified Caucasians. See E. Rodriguéz °

Decl., 19, 4:23-25. Plaintiff received a

25
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MOVING PARTY’S UNDISPUTED MATERIAL

OPPOSING PARTY’S RESPONSE |
AND SUPPORTING EVIDENCE

_FACTS AND SUPPORTING EVIDENCE =

| demotion when SED was dismantled, and

he was moved back to Patrol. See E.

Rodriguez Decl., 1137-42, 7:2-8:20; E.

Rodrigitez Depo., 139:11-140:9.

61.  Each of the performance evaluations

Rodriguez has been given during his employment.

‘with the BPD reflected the fact that he had been

performing his job ini an above-satisfactory or better

" b Inanner.

Supporting Evidence: Rodriguez Depo., 333:
18-25.

Undisputed.

62. Rodriguéz sought four special assignments
and got all of them: Field Training Officer, Special
Enforcement Detail, Special Response (or SWAT)
Team, and U.S. Marshall’s Task Force.

_ Supporting Evidgnce.' Rodriguez Depo.,.
18:24-19:2, 25:4-16, 28:15-17, 143:16-23, 449:9-20.

2 A

Disputed. Plaintiff’s promotion to SRT
(“SWAT”) was delayed twice, once in
2007 and again in 2008 in favor of lesser
qualified Caucasians. See E. Rodriguez
Decl., §19, 4:23-25. Plaintiff received a
demotion when SED was dismantled, and
he wa.é moved ba::k to Patrol. See E.

Rodriguez Deci., 1937-42, 7:2-8:20; E.

Rodriguez Depo., 139:11-140:9.

63.  Rodriguez does not know of any white
officer in the BPD Who h‘as‘. a.better track récord than
Rodriguez himself in getting every assignment and

duty they requested.

-t Undisputed.
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MOVING PARTY’S UNDISPUTED MATERIAL | .. OPPOSING PARTY’S RESPONSE
FACTS AND SUPPORTING EVIDENCE .

_ _Suppo_rting Evidence Rodriguez Depo.,
472:13-18. | | '

AND SUPPORTING EVIDENCE

64. . Burbank incorporates by reference
Undisputed,Materia..l Fact Nos. 1 tﬁ:ough 56 above.

Pla'mtiff incorporates by reference his

responses to Facts Nos, 1 through 56 here.

SECOND CAUSE OF ACTION

(Harassment under the FEHA)

Issue No. 10: There is no triable issue as to any material ,fe-lct and Burbank is entitled to jhdglnent

| as a matter of law on the Second Cause of Action for harassment in violation of the FEHA

because Rodriguez was not subjected to severe or pervasive harassment.

MOVING PARTY’S UNDISPUTED MATERIAL
FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE
AND SUPPORTING EVIDENCE

65.  The Department received an anonymous
letter complaining about racial and ethnic remarks
made by unnamed BPD officers.

 Supporting Evidence: Rodriguez Depo.,
234:16-20; Stehr Decl. q 3, 4:12-15.

Disputed. The anonymous letter also
complained about the hostile work
environment at BPD. See E. Rodriguez

Depo., at 234:16-20.

66. Rodriguez did not send the anonymous letter,
and he does not know who did.

Supporting Evidence: Rodriguez Depo.,
235:3-5.

Undisputed.

Rt

67.  An outside attorriey/investigator, Irma -

Rodriguez Moisa, was hired by BPD to conduct an
independent investigation in to the allegations

contained in the anonymous letter.

Disputed. Plaintiff contests and 'displj_tes

the “independent” nature of the

investigation, in that the BPD has refused
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Supportmg Evidence: Rodnguez Depo

_2381 -8; StehrDecl 1]3 4:12-15.

to produce the report authored by Moisa in |

connection with her investigation: See

| Declaration of India S. Thompson at 17,

13:13-17.

any report or complaint. Moisa contacted him for an
interview.
Supporting Evidence: Rodrigu‘e; Depo.,
349:24-350:11.
“Q: But it was not a case of you voluntarily 1n1t1at1ng
a contact with her to make a complaint. 'You

responded 10 a request to be interviewed; correct?

A: Yes.” o |

68. | Moisa interviewed ’more than a dozen Undisputed.

officers in Sprmg 2008.
Supportmg Evidence: Rodnguez Depo

345:20-346:7; Stehr Decl. § 4, 4:17-19,

-69. Rodriguez was one of the officers | Undisputed.

interviewed by Moisa. |
,‘ Supporting Evidence: Rodriguez Depo.,

238:9-10.

70.  Rodriguez did not seck out Moisa to make Undispﬁted.

71. When he was interviewed by Moisa,
Rodriguez told her that he had heard some
derogatory éoﬁaméﬁts made about Hiépa.ﬁiés yeafs
before, when he was é probationary officer, but that
since he had become a more experienced officer

nobody would make a comment like that in his

Disputed. Plaintiff Rodriguez specifically
stated that Offtcer Kendricks said:
“Mexican’s messed -up Burbank.” E,

Rodriguez Depo., 240:3-8:
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presence.

' Supporting Evidence:

: “Q; Other -- strike that. -You‘.--'- co you recall te;lling

Irma Rodriguez that when you were a new officer --
a young officer in the department, still on probation,
or shortly thereafter, that you had heard derogatory

.remarks, but you couldn't recall exactly what. they

were, made about Hlspamcs‘?
A, Yes. ‘

Q. Do you recall telling Irma Rodriguez that since
you had become a more experienced officer, that
people knew you had a strong personality and that
now nobody would make a statement like that,
negative about Hispanics, in your presence?

A. Something to that effect.”
(Rodriguez Depo., 242:6-18.)

1T

“Q. Okay. Did any of these remarks get said after
you were on probatlon in your presence?

[Objection omitted.]

Q. BY MR. MICHAELS: After the time that you
successfully completed your probation.

A. Most of these comments I heard were earlier in
my career, right around that time, my first year don't
know specifically if some bridged that line after --
after the year mark. But shortly after that I left the
Thursday, Friday, Saturday day shift, and I didn't
hear those comments after I left that. »

{Rodriguez Depo., 248:5-16.)

‘ .NOt all of the derogatory comments

recalled by Plaintiff were made in the first
year or so of his career; most of the
comments were, but some were heard .

through the time he complained to Lt.

| Dermenjian. E. Rodriguez Depo., 201:10- ||

206:4-8. B. Rodriguez Decl., 121-22,

5:2-9.

72.  Rodriguez told Moisa he heard Hispanics

referred to as “paisas” (Spanish slang for

, ﬁ-coﬁntryman or “paisa:r'lo”j5 “1 250(;)’5’5 (reference- to
26 -the Vehicle Code Section proh:iﬁi_ting driving without

a licenses), “those people” or “your peeps,” and

Undisputed.
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“Mojados.” Rodriguez also told Moisa he had heard

comments about Armenians.

Supportmg Evzdence Rodnc-uez Depo

241 19-12, 243:5- 244 24, 244:25-245:12, 245; 18-

246:5, 246:6-246:9.

AND SUPPORTING EVIDENCE -

73. R_odrigﬁez Began working for the BPD in
2004.

Supportmg Ewdence Rodrlguez Depo
126:24 — 127 1.

.Undisput-ed.

“74.  Rodriguez identified only two individuals

who made any of these remarks: Officers Aaron
Kendrick and Jared Cutler.

Supporting Evidence: Rodriguez Depo.,
240:3-8, 241:9-12, 244:18-22, 244:25-245:12, 246:6-
12, 406:5—13,‘ 406:14-20.

“Q. Do yourecall anyone specifically who made
those remarks?

A. I've heard Kendrick refer to them as ‘your
peeps’ several times.

Q. Anyone else?.
Al Cutler. | .
Q. Anyoneelse? ¥
A. Not specifically.”

Rodrig(lez Depo., 245:23-246:'5.

Disputeci. Plaintiff Rodriguez téstiﬁed that
“numerous officers” made other race-
based remarks, though at that time of his
deposition, Plaintiff did not specifically
recall any names other than Officers Cutler
and Kendrick. See E. Rodriguez Depo.,

240:11-19.

75.  Officer Kendnck was disciplined as a result A

L

of Moisa’s 1nvest1gat10n and a follow-up internal -

investigation.

Disputed. Statement is not supported by

evidence. At page 248, lines 17-23 of
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Supporting Evidence: Rodriguez Depo.,
248:17-23; Stehr Decl..§ 5, 4:21-23.

A

Plaintiff's deposition, Plaintiff indicated

| that he did not know whether Kendrick

was diséiﬁii_ncd and that there were

"‘rumors'botl.l'ways.” See E. Rodriguez

Depo., 248:24-249:12.

O G ~ N b I W N,

76.  Officer Cutler left the Department before any

discipline resulting from Moisa’s investigatipn',ébuld

be considered. |
Supporting_Evidence: Rodriguez Depo.,

248:24-249:12; Stehr Decl. 9§ 5, 4:21-23, |

Disputed. Statement is not supported by

evidence. At p‘age‘ 248, lines 17-23 of

| Plaintiff’s deposition, Plaintiff indicated

that he did not know whether Kend.rick
was disciplined and that there were

“rumors both ways.” See E. Rodriguez

Depo., 248:24-249:12.

77. Rodriguez’s report to Moisa was accurate
and complete.
Supporting Evidence:

“Q. So you told the truth, the whole truth, and
nothing but the truth to Irma Moisa Rodriguez —

A. AsIremember it, yes.”

(Rodriguez Depo., 238:11-239:5.)

Disputed. The purported fact is a |
mischaracterization of the ev'idence. As
set forth in the adjac;ent, Plaintiff
Rodriguez recalled telling the investigator
the truth'= but thfa evidence does not suppdrt
an inference that Plaintiff told the
investigator everything that happened to
h1m Therefore, the evidence does not
support the statemetlt: that PIaintiﬁ;’ s report
was “complete.” S’eééE. Rodﬁgucz Depo.,

238:11-239:5.
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FACTS AND SUPPORTING EVIDENCE .
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17s. Rodriguez reaffirmed in his deposition

testimony what he had told Moisa: that all of the

derogatory comments he could fecalll wete made

during the first yeetr or so of his career. |
Suppert_ing Evidence:

“Q. Okay. Did any of these remarks get said after -
you were on probation in your presence?-

-MR GRESEN: Objection. Vague and amblguous

as to "after you were on probation."

Q. BY MR. MICHAELS: After the time that you
successfully completed your probatlon

A. Most of these comments I heard were earlier in
my career, right around that time, my first year on. [
don't know specifically if some bridged that line
after -- after the year mark. But shortly after that I
left the Thursday, Friday, Saturday day shift, and I
didn't hear those comments after I left that.”

(Rodriguez Depo., 248:5-16.)

| Disputed. Mischaracterization of the

evidence. Plaintiff Rodriguez stated in his

depositiqn that most M of the
deregatoty comments he reCalleti Were
made-during the first year ot so of his
career. In fact, the specific lenguage 1s
cited in tlie-edja_cent box. Sec.E. |

Rodriguez.Depo., 248:5-16.

79.  Rodriguez initially testified that his report to

Moisa included all of the derogatory terms he could

| recall hearing about Hlspamcs

Supportmg Evidence: Rodrlguez Depo.,
246:13-247:10.

Disputed. Mischaracterization of the
evidence. Ptaintiff Rodriguez does. not
mention the investigator in his deposition.
See E. Redriguez Depo., 246:13-247:10.

[ . : )
The transcript does not support the

REPLS

S H .
statement made in undisputed fact number

79.

80.  Rodriguez tat’er testified to hearing the .
additional terms ‘-fgéfdeﬁers,” ;‘Iulios,” “half breed,”
and “wetback.”

Supporting Evidence: Rodriguez Depo.,

Undisputed.
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420: 4-421 2, 422 14-424: 4 425 3- 426 9,428:21-

1429: 21

O e Wy W R W N

81. Rodriguez is unable to ;emember who made ,

any of the comment identified 1nUF 80, or when
these terms were used, or the context in wlﬁch they
were used. | o . |
Suppo}'ting Evidence: Rodriguez Depo.,
420:4-421:25.422:14-424:4, 425:.3-426:9, 428:21-

22921,

-Disputed. Plamtlff Rodnguez rg:members |

| the context in wh1ch the dero gatory terms |-

were used and, thel;efore, the time franie _

may be established by his work history.

"For example, Plaintiff refers to the term

“wetback” referred to Hispanics. -

- E. Rodriguez Depo.; 429:10. Plaintiff

Rodﬁguez refers to the term “Julios™ being
used in connection with a Hispanic
burglary in which the suspects were
referred to as “Julios.” E. Rodriguez.
Depo., 425:17-22. Plaintiff Rodriguez also
refers to “gardeners” being used to refer to

Hispanics. E. Rodriguez Depo., 423:6-

424:4,

82. Sefgean‘t Kelly Frank made the"' following
remark to Rodrig:ez during Rodriguez’s first year to
eighteen months in the BPD: “You look like the bad
guys we chase.” | _ . -

Supportzng Evidence: Rodrlguez Depo
310:13-31023.

Disputed. In his Declaration, Kelly Frank

was unsure when the remark was made,
stating that it could have been anytlme
within the last three years Frank

Declaration, {3, 11:8-11.

83. In making this comment, Frank was referring

Disputed. Frank admits making the
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to the mid-1960°s Chevrolet Rodriguez drove, which

Frank felt looked like the type of car the Burbank
Police Department often sees d'ri\.renrby street racers.
Frank did riot make this com_menf 'fc;r any reason .
related to Rodriguez’s ethnicity or national origin.

' ,Support;'ng Evidence: Declaration of Kélly
Frank (“Frank Decl.”), 13, 12:8-13 and 5, 12:17-
20. o o

statement that “you™ look like the bad

| guys we chase. DF #82. Frank did not say |

141

your car” looks like the bad guys we

chase. Further, Détecti_vé Frank said these

-1 words when Plaintiff Rodriguez was .

outsidc of his car and he refé:rcd directly

] to Plain_tiff Rodriguez. Asa result, a trier

of fact cbuld find that Détég:tive Frank was
not referring to the car and was, in fact,
referring to Elfego Rodriguez. See also E.

Rodriguez Decl., 1Y6-7, 2:19-3:2.

84.  Rodriguez never asked Frank what he had
meant by this comment.

| Supporting Evidence: Rodriguez Depo., -
314:10-12.

Undisputed.

85. In early 2009, Rodriguez observed some

'| quotations written on a dry erase board in the

Detective Bureau, which Rodriguez'was told were
taken frgim what a witness had said during an
interview.

Supporting Evidence: Rodriguez Depo.,

202:11-21; 289:13-20, 204:18-205:6, and Exhibit

146-to Rodriguez Depo.

Diéputed. This is not supported by the
evidence. When Plaintiffs Rodriguez and
Karagiosian viewed the white board, they
were informed that the comments were

made in connection with an investigation

into a particular case involving Armenians.

Karagiosialhlbeci'aration, p. 3, line 7 to p; 4

line 14; Deposition of Steve Karagiosian
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(“Karagloslan De;po "), attached to
Thoﬁlpson Deél. as E:xhibitl‘fE”, 48:15-
56:12. Both P_laintiffKarag.i'oisian and .
Plaintiff Elfego Rodriguez were offended.

by the comments, and the explanation

.given to them. E. Rodriguez Depo.,
289:13-20; Karagiosian Depo., 48:15- . :

50:12. Plaintiffs Karagiosian and

Rodriguez then éomplained to Lt.
Dermenjian, who told them that if they
made a complaiﬂt about this, it would be
detrimental to their careers and held
against them. Karagiosian Decl., 3:18-4:4;

Karagiosian Depo., 48:15-50:12; E.

: Rodrlguez Decl., 132, 6 26-28.

“My friend...

86.  The phrases on the dry erase board were as
follows:
100 percent.-’?

“I tell you everything..

“Sir, please, I beg you.”

.100 percent.”

“Swear to God not 100 percent but 1000 percent.” .

“Burbank police: Sir, what hippened? Tell me.
What do you know? Well what do you know?.”

Supporting Evidence: Rodriguez Depo.,

Undlsputed

1 'u.
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| 294:16-295:15 and Exhibit 146 to Rodriguez Depo. |

87.  Rodriguez considered these phrases to be -

refe‘r'ring to Armenians because of the use of the

phrase “100 'percent. »

Supportmg Evidence: Rod.nguez Depo
289:21-290:24. |

| Disput_ed. Mischaracteﬁzation' of the
{ evidence. Plaintiff Rodriguez also
considered the use of the term “my friend,”

especially when paired with “100 percent.”

E. Rodriguez Depo., 289:21-290:24.

£

88. A Rodriguez con51dered the use of this phrase :

“100 percent” dlsrespectﬁﬂ or demeaning to

Armenians.

Supporting Evidence: Rodriguez Depo.,
290:22-292-11.

Undisputed.

89.  Rodriguez has heard Armenians (including
Armenian officers in the BPD) use the words “100
percent.” |

‘Supporriﬁg Evidence: Rodriguez Depo.,
290:22-292:25. '

Disputed. Mischaracterization of the
evidence. Plaintiff Rodrlguez heard
Armemans use the words “100 percent,”
however, in a difference context. E.

Rodriguez Depo.; 290:22-292:25,

90. Rodriguez’s co-plaintiff Steve Karagiosian
(who is Armenian)l also obse;rved the quot.ation_s |
written on the dry erase board and discussed the
quotations with Lieutenant Armen Dermenj ian in
Rodriguez’s presence.

' -Supporting Evidence: -Eodriguez Depo.,
200:1-24; FAC 9 3. S

reond

Dlsputed Mlscharacterlzatlon of the

evidence. Plaintiff Rodrlguez and Plaintiff

Karagiosian complained to T.ieutenant

Dermenjian. E. Rodriguez Depo., 209:1-

| 24; Karagiosian Depo., 209:1-24.

91.  During that conversation, Rodriguez told

Dermenjian that he also felt the comments on the

Disputed. Plaintiff Rodriguez stated that

he was offended by the statements made
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board were “inappropriate.” Rodriguez does not

recall saying anything else on the subject. Rodriguez :

did not make any other report of the incident because

Karagiosian already had.
Supportmg Evidence: Rodnguez Depo
214:16-23, 215:6-17.

on the white board. E. Rodriguez Depo.,

289:13-20.

92.  Rodriguez testified that the only people he

believed deserved discipline for any harassing,

diseriminatory or reté.liatbry coriduct were Kerrdri_ek,
Cutler, Frank, a.nd whoever wrote the -rernarks on the
dry erase board.

Supporting Evidence: Rodriguez Depo.,
282:18-284:11.

Undisputed.

own.

93.  Rodriguez discussed some of the comments
he heard with his co-plaintiff Omar Rodriguez but he

ceased havmg any such conversations in early 2008

-because in his words, “my career had moved on and

I had kind of gotten away from Officer Cutler and
Officer Kendrick, and I was just kind ef away on my

Supporting Evidence: Rodriguez Depo.,
314:13-315:22, 357:5-19.

Undisputed.

94, Rodriguez did not discuss these matters with

Omar Rodnguez for the purpoqe of reportmg them,

| fae did not want them reported Instead, he told

Omar Rodriguez about the comrnents because he

D1Sputed Misstates the. ev1dence
Plaintiff dld not,“report” it because he
feared that he might be “fired or

disciplined”; rather he was “upset and
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trusted Omar Rodriguez not to repeat them to anyone

else.

Supportmg Evzdence Rodrlguez Depo "
376:5-11.

relaying that” to Lt. Omar Rodriguez. See

Rodriguez Depd., 314:13-315:24.

Issue No, 11: There is no triable issue as to any material fact and Burbank is entitled to ]udgment

as a matter of law on the Second Cause of Actron for harassment in violation of the FEHA

because Rodrrguez s harassment clalms are tlme-barred under Cahforma Government Code

Section 12960(d).

MOVING PARTY’S UNDISPUTED MATERIAL
FACTS AND SUPPORTING EVIDENCE

- OPPOSING PARTY’S RESPONSE
AND SUPPORTING EVIDENCE

95.  Rodriguez filed his DFEH complaint on May
27,2009, FAC 9 67, Exhibit G thereto.

Undisputed.

96. (Repeat of UF 65, above.) The Department
received an anonymous letter complaining about
racial a.nd ethnic remarks made by unnamed BPD
ofﬁcers

Supporting Evzdence Rodriguez Depo |
234 16-20; Stehr Decl. ¥ 3, 4:12-15.

Disputed. The anonymous letter also

complained about the hostile work

| environment at BPD. See E. Rodriguez

Depo., at 234:16-20.

97. (Repeat of UF 66 above ) Rodrlguez d1d not
send the anonymous letter, and he does not know

who did.

Supporting Evidence: Rodrrguez Depo.,

1235:3-5.

Undisputed.

98.  (Repeat of UF 67, above.) An outside ©*- . -

attorney/investigator, Trma Rodriguez Moisa, was

hired by BPD to conduct an independent

Disputed. Plaintiff contests and disputes
the “independent” nature of the

investigation, in that the BPD has refused
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‘inVest1gat10n_ in to the allegatlons contained in thé

anonymous Ietter.'
| Supportmg Evzdence Rodriguez Depo
238:1- 8; Stehr Decl. 3, 4: 12 15.

to produce the report authored by Moisa in 7

| connection with her investigation. See"

Declaration of India 8. Thompson at 17,

kd
¥

3:13-17.

O ® N N W A W N

99 (Repeat of UF 63,7 above.) Moisa
interviewed more than a dozen officers in Spring
2008. |
S.Ltpﬁorfing'Evidence." Rédﬁguez Dep;).,
345:20-346:7; Stehr Decl. 4, 4:17-19.

Undisputed.

100. V(Repeat of UF 69, above.) Rodriguez was
one of the officers interviewed by Moisa.
| Supporting Evidence: Rodriguez Depo.,

238:9-10.

Undisputed.

101.  (Repeat of UF 70, above.) Rodriguez did not
séek out Moisa to make any report or complaint.
Moisa contacted him for an interview.
Suppofting Evidence: Rodrigﬁez Depo.,
349'24 350:11.
“Q: But it was not a case of you voluntarily 1n1t1at1ng
a contact with her to make a complaint. Ycu

responded to a request to be interviewed; correct?

Az Yes”

Undisputed.

102. (Repeat of UF 71, above.) When he was
interviewed by Moisa, Rodriguez told her that he had
heard some derogatofy comments made abgut

Hispanié's A)}ears before, when he was a prbbationary

officer, but that since he had become a more

Disputed. Plaintiff Rodriguez specifically
stated tha,'t'(_)ff_iAcef Kendricks said:
“Mexican’s messed up Burbank.” E,

Rodriguez Depo., 240:3-8.
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experienced officer nobedy would make a comn_lent 4
like that in his presence. - .
Supportmg Evidence: .

“Q." Other -- strike that. You --do you recall telllng
Irma Rodriguez that when you were a new officer -
a young officer in the department, still on probation,
or shortly thereafter, that you had heard derogatory
remarks, but you couldn't recall exactly what they

| were, made about Hispanics?

A.. Yes.

1 Q. Doyou recaﬂ te_lling Irma Rod:iguéz that since

you had become a more experienced officer, that

‘people knew you had a strong personality and that

now nobody would make a statement like that,
negative about Hispanics, in your presence?

A. Something to that effect.”
(Rodriguez Depo., 242:6-18.)

*k ok

“Q. Okay. Did any of these remarks get said after
you were on probation in your presence?

[Objection bmitted ]

Q. BY MR. MICHAELS: After the time that you

successfully completed your probation.

A. Most of these comments | heard were earlier in
my career, right around that time, my first year don't
know spec1ﬁcally if some bndged that line after --
after the year mark. But shortly after that I left the
Thursday, Friday, Saturday day shift, and I didn't
hear those comsments after I left that.”

(Rodriguez Depo., 248:5-16.)

‘Not all of the derogatory comments

recalled by Plaintiff Wel;eﬁ'r_nade in the ﬁrst |
yea'r. or 50 of his career; most of the
comments were, but some were heard
throﬁgh the time he complained to Lt.
Denneﬁjigﬁ. E. Rodriguez Dépb._, 201:10-
206:4-8. E Rodiiguez Deci., 1{1]2'-1 22,

5:2-9,

10_3. (Repeat of UF 72, above.) Rodriguez told
Moisa he heard Hispaniés referred td as f‘paisaé”
(Spanish sl_aﬁlt}grfor: countryman or “paisanq’f),'~'5 o

“12500°s” treference to the Vehicle Code Section

Undisputed.
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MOVING PARTY’S UNDISPUTED MATERIAL
" FACTS AND SUPPORTING EVIDENCE

“OPPOSING PARTY’S RESPONSE

‘ prohibiting driving without a licenses), “those

people” or ‘_‘youi,peep's,’." and “Moj ados.”
Rodriguez also told Moisa he had heard ébmments
about Armenians. . | .
Supporting Evidence: Rodriguez Depo.,
241:9-12, 243:5-244:24, 244:25-245:12, 245:18-
24615, 246:6-246:9. |

__AND SUPPORTING EVIDENCE

[a—y
=

-104. (Repeat of UF 73 above ) Rodnguez began

workmg for the BPD in 2004
Supporting Evzdence Rodriguez Depo
126:24 — 127:1.

Undisputed. -

105. (Repeat of UF 74, above.) Rodriguez
identifted only two individuals who made any of
these remarks: Officers Aaron Kendrick and Jared
Cutler. | |

Supporting Evidence: Rodriguez Depo., *
240: 3 8,241:9-12, 244:18- 22 244:25-245:12, 246 6-
12, 406: 5- 13, 406:14-20.

“Q. Do you recall anyone specifically who made
those remarks? , .

A. T've heard Kendrick refer to them as you‘r
peeps’ several times. L]

Q. Anyone else?

. A. CutI_er.

Q. Anyone éelse? |
A. Not specifically.” i,
Rodriguez Dépo., 245:23-246:5. |

Disputed. Plaintiff Rodriguez testified that
“qumerous officers” made other race-
based remarks, though at that time of his
de'poSition, Plaintiff did not specifically
recall any names other than Officers Cutler
“and Kendrick. See E. Rodriguez Depo.,

240:11-19.
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MOVING PARTY’S UNDISPUTED MATERIAL OPPOSING PARTY’S RESPONSE . '
FACTS AND SUPPORTING EVIDENCE AND SUPPORTING EVIDENCE

06. (Repeat of UF 75, above.) Qfﬁcer Kendrick

and a follow-up internal investigation.

was disciplined as a result of Moisa’s investigation '

Sztpﬁortz_‘ng Evidence: Redriguez Depo.,.

248:17-23; Stehr Decl. ] 5, 4:21-23.

Disputed. Statement is net supported by

evidence. At'page 248, lines 17-23 of

PlaintifP’s deposition; Plaintiff indicated

that he did not know whether Kendrick _
was disciplined and .that there were
“rumors both weys ” See E. Rod:riguez' _

Depo 248 24 249 12.

107. (Repeat of UF 76, above.) Officer Cutler left

the Departrhent-before any discipline resulting from

Moisa’s investigation could be considered.

Supporting Evidence: Rodriguez Depo.,

248:24-249:12; Stehr Decl. § 5, 4:21-23,

Dtsputed Statement is not supported by
evidence. At page 248, lines' 17-23 of
Plaintiff’s deposition, Plaintiff indicated
that he did not know whether Kendrick
was disciplined and that there were
“rumors both ways.” See E. Rodriguez

Depo., 248:24-249:12.

108. (Repeat of UF 77, above.) Rodriguei’s

report to Moisa was accurate and complete.
Supporting Evidence:

“Q. So you told the truth, the whole truth, and

A. AsIremember it, yes.”

(Rodriguez Depo., 238:11-239:5.)

-.| nothing but the truth to Irma Moisa Rodriguez —

D1sputed The purported fact isa
mischaracterization of the evidence. As
set fert:l,i in the adjacent, Plainﬁff :
Rodﬂgue'zit;ecalled telling the tnvestigator
the truth, but the evidence does not support
an 1nference that Plaln’aff told the
investigater ¢ _yg@g that happened to

him. Thetetore the ev1dence does not

support the statement that Plaintiff’s report
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_MOVIN G PARTY’S UNDISPU'IED MATERIAL '

FACTS AND SUPPORTING EVIDENCE

OPPOS]NG PARTY’S RESPONSE
AND SUPPORTING EVIDENCE

Was ‘complete.” See E. Rodriguez Depo.,

| 238: 11-239 5.

1109.  (Repeat of UF 78, above.) Rodriguez

reaffirmed in his deposition testilhony what he had
told Meisa: that all of the 'deregatory comments he
could recall were made during the first year or so of
his career. | |

Supportmg Evidence:

“Q. Okay. Did any of these remarks get said after _

you were on probation in your presence?

MR. GRESEN: Objection. Vague and ambiguous
as to "after you were on probation."

Q. BY MR. MICHAELS: After the time that you
successfully completed your probation.

A. Most of these comments | heard were carlier in
my career, right around that time, my first year on. I
don't know specifically if some bridged that line
after -- after the year mark. But shortly after that I
left the Thursday, Friday, Saturday day shift, and I
didn't hear those comments after I left that.”

(Rodriguez Depo., 248:5-16.)

Repeat of DF 78, above

110.  (Repeat of UF 79, above.) Rodriguez
initially testified that his report to Moisa include& aljl‘
of the derogater}-f terms he could recall hearing about
Hispanics.

Supporting Evzdence Rodnguez Depo
246 13-247:10.

Repeat of DF 79, above.

111. (Repeat of IJF 80 above.) Rodnguez later
testified to hearing the additional terms “gardeners,”

“Juiios,” “half breed,” and “wetback.”

Repeat of DF 80, above
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“MOVING PARTY’S UNDISPUTED MATERIAL, |

FACTS AND SUPPORTING EVIDENCE

"OPPOSING PARTY’S RESPONSE

Supporting Evidence: Rodriguez Depo.,

1420:4-421:2, 422 14 424:4,425:3- 426: 9,428:21-

429 21.

AND SUPPORTING EVIDENCE

-

N-RE-C RN B .

112.. (Repeat of UF 81 above.) Rodrlguez is

. unable to remember who made any of the comment

identified in UF 80, or when these terms were uéed,
or the context in which they were used.

| Supporting Evidence.' Rodriguez Depo., |
420:4-421:2, 422: 14-424:4, 425 :37'-42_6:9,‘ '428:.21 -
429:21. | |

Repeat of DF 81, above.

113.  (Repeat of UF 82, abov-e.) Sergeant Kelly

Frank made the following remark to Rodriguez

during Rodriguez’s first year to eighteen months in

the BPD: “You look 11ke the bad guys we chase.”
Supporting Evzdence Rodriguez Depo

31 O 13-310:23.

Repeat of DF 82, above

114. (Repeat of UF 83, above. ) In makmg this
comment, Frank was referrmg to the mid-1960’s
Chevrolet Rodrlguez drove Wthh Frank felt looked
like the type of car the Burbénk_Police Department
oﬁeﬁ sdes driven by street racers. Frank did not
make this comment for any reason related to
Rodriguez’s ethnicity or national origin.

--Supportihg Evidence: Declaration of Kelly

Frank (“Frank Decl.”), 413, 12:8-13 dud 5, 12:17-

20.

Repeat of DF 83, above.
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MOVING PARTY’S UNDISPUTED MATERIAL ) OPPOSING PARTY’S RESPONSE
__FACTS AND SUPPORTING EVIDENCE AND SUPPORTING EVIDENCE

‘_115. (Repeat of UF 84, above. ) Rodriguez never

asked Frank what he had meant by this comment.

Supporting Evidence: Rodriguez Dép(_).,

- 314 10-12.

Repeat of DF 84, above

116. (Repeat of UF 85, above.) In early: 2009
Rodriguez observed some quotations written ona

d.ry erase board in the Detectlve Bureau, whlch

Rodn guez was told were taken from what a w1tncss

had sa1d during an iriterview. ‘
Supporting Evidence: Rodriguez Depo., -
202:11-21, 289:13-20, 204:18-205:6, and Exhibit

146 to Rodriguez Depo.

Repeat of DF 85, above

117. (Repeat of UF 86, above.) The phrases on
the dry erase board were as follows:

“My friend...1 00 percent.”

“I tell you everything.; .100 percent.”

“Sir, piease, I beg you.” |

“Swear to God not 100 percent but 1000 percent.”

| “Burbank police: Sir; what happened? Tell fne.

What do you know? Well what do you know?.”
Supporting Evidenca: Rodriguez Depo.,
294:16-295:15 and Exhibit 146 to Rodriguez Depo.

Repeat of DF 86, above.

&1

118.  (Repeat of UF 87, above.) Rodriguez
considered these phrases to.be referring to
Armenians because of the yse of the phrase “100

percent.”

Repeat of DF 87, above.
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MOVING PARTY’S UNDISPUTED MATERIA_L
FACTS AND SUPPORTING EVIDENCE

OPPOS]NG PARTY’S RESPONSE
AND SUPPORTING EVIDENCE

Supportmg Evzdence Rodnguez Depo.,
289:21-290:24..

/-

119. (Repeat of UF 88, above.). Rodri_guez :
considered the use of this phraee “100 -pe'rcent”
disrespectful or demeaning to Armenians.

Suppqrting Evidence: Rodriguez.Depe.,
290:22-292-11.

Repeat;-ef DF 88, above.

(Repeat of UF 89, above ) Rodnguez has
hea.rd Armemans (mcludmg Armeman ofﬁcers in the
BPD) use the words “100 percent.” -

Supporting Et;idence: Rodriguez Deino.,
290:22-292:25.

Repeat of DF 89, above

121. (Repeat of UF 90, above.) Rodriguez’s co-
plaintiff Steve Karagiosian (who is Armenian) also
ob served the quotattons written on the dry erase
boa.rd and discussed the quotatlons w1th Lleutenant
Armen Dermenjian in Rodrlguez S presence.

Supportzng Evidence: Rodnguez Depo
209 1-24; FAC | 3.

Repeat of DF 90, above

122. (Repea.t- of UF 91, above.) During that |
conversation, Rodfiéﬂez told Dermenjian that he afzo
felt the comments on the board were “inappropriate.”
Rodriguez does not recall seying anything else on. '
the subject. Rot]xig'uez did not make atly other report
of the incident becatfse Karagiosian already had.-

Supporting Evidence: Rodriguez Depo.,

Repeat of DF 91, above.
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OPPOS]NG PARTY’S RESPONSE

FACTS AND SUPPORTING EVIDENCE “AND SUPPORTH\TG EVIDENCE
214:16-23,215:6-17. | L
123. (Repeat of UF 92 abovc )} Rodriguez Repeat of DF 92, above.

testified that thc (_)nl-y people he believed_ deserved '
diéciplinc for aﬁy harassing, diécﬁnﬁnétdry or
retaliatory conduct were Kend.rick, Cutler, Frank,
and whoever wrote the remarks on the dry erase |
boa:rd

Supportmg Evzdence Rodnguez Depo

282:18- 284 11.

i l;'_

124. (Repeat of UF 93, above.) Rodrlguez
discussed some of the comments he heard with his
co-plaintiff Omar Rodriguez but he ceased having
any such conversations in early 2008 because, in his
words, “my career had moved on and I had kind of
gotten away from Officer Cutler aﬁd Officer
Kendrick, and I was just kind of away on my own.’-’

| Supporting Evidence: Rodriguez Depo
314:13-315:22, 357:5-19.

-| Repeat of DF 93, above.

125. (Repeat of UF 94, above.) Rodriguez did not

discuss these matters with Omar Rodriguez for the

purpose of reporting them. He did not want them ~

reported. Instead, he told Omar Rodriguez about the
comments because he trusted Orﬁar Rodriguez not to
repeat them to ényone else. |

Supporting Evidence: Rodrlguez Depo.,"
376:5-11.

Repeat of DF 94, above.
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" THIRD CAUSE OF ACTION
H (Retaiiation under the FEHA)
Issue No. 12: The Thll'd Cause of: Actlon for retahatlon under the FEHA as set forth in the FAC
mcludes and subsumes what is actually a separate cause of action based on Burbank’s transfer of
Rodriguez from an SED ass1gnment to a Patrol a351g11ment when SED was disbanded. On said
cause of action, there isno triable issue as to any material fact and Burbank is entitled to judgment
as a matter of law for the following reason: As a matter o‘f law, the transfer fr'oxn SED to Patrol is . -
not an ectionable ‘adverse employment action,” Whlch is a necessary element of the prima fame o

case for retallatlon

MOVING PARTY’S UNDISPUTED MATERIAL OPPOSING PARTY’S RESPONSE
FACTS AND SUPPORTING EVIDENCE AND SUPPORTING EVIDENCE

126. (Repeat of UF 1, above.) The SED was a Repeat of DF 1, above.
unit that assisted BPD detectives.

- Supporting Evidence: Rodriguez Depo.,
26:2227:17.

127. (Repeat of UF 2, above.) Rodriguez was Repeat of DF 2, above.
assigned to SED from October 2008 until May 2009, |. |
Supporting Evidence: Rodriguez Depo

28 15-20; Lowers Decl., '|l4 1:15..

128. (Repeat of UF 3, above.) In May 2009, the Repeat of DF 3, above.
SED uni;r was disbanded, and Rodriguez was - ' B
transferred to a Patrol assignment.

Supporting .Evidence: Rodriguez Depo.,
26:15-21, 43:19-20; FAC966.  « -.

129. (Repeat of UF 4, above.) The SED Repeat of DF 4,-above. A

assignment did not involve any additional
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MOVING PARTY’S UNDISPUTED MATERIAL
_FACTS AND SUPPORTING EVIDENCE :

OPPOSING PARTY S RESPONSE
AND SUPPORTING EVIDENCE

_compensatlon

Supportzng Evzdence Rodnguez Depo 16:
4-15; Declaratlon of Trisha Welsh (“Welsh Decl.”),
919 3-5, 13: 10-22; Declaratlon of Tim Stehr (“Stehr
Decl.”), § 6, 4:25-:5 2
‘Note regarding supporting evidence: Rodriguez
testified that the base rate of pay in these two
a531gnments was the same, . but asserted that more
overtlme work was ava11able in the SED asmgnment
However, his payroll and timecard records show that
Rodriguez actually worked more overtime and was
paid more after he transferred back to a Patrol
assignment. The payroll records show that during
the portion of 2009 that Rodriguez was assigned to
SED, his average weekly overtime hours were 9.75
and his average weekly pay was $2,546.43. After he
was transferred to a Patrol assignment in May 2009,
Rodriguez’s average weekly overtime hours for the
remainder of 2009 wete 11.63 and his average

weekly pay was $2,574.81.

e

130. (Repreat of UF 5, above ) The SED
assignment did not involve any change in rank.

- Supporting Evidénce: Stehr Decl. 6,_4:25_—
52. o

Repeat of DF 5, above.** From hereonin,

for all of Defendant’s Repeat of their UF

statement, Plaintiff incorporates its .

responses to each herein.

Issue No. 13: The Third Cause of Action for retaliation under the FEHA, as set forth in the FAC,

includes and subsumes what is actually a separate cause of action based on Burbank’s transfer of
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Rodnguez fromanSED ass1gnment to aPatrol ass1gnment when SED was dlsbanded On sa1d N

cause of action, there is no tr1able issue as to any material fact and Burbank is entltled to judgment

as a matter of law for the following reason Because SED was d1sbanded Rodnguez cannot

,establlsh that there was a JOb available for him in SED, which is a necessary element of the prima

facie case for retaliation.

MOVING PARTY’S UNDISPUTED MATERIAL | OPPOSING PARTY’S RESPONSE

FACTS AND SUPPORTING EVIDENCE AND SUPPORTING EVIDENCE
131.  (Repeat of UF 2, above.) Rodriguez was - -

assigned to SED from October 2008 until May 2009.
' . Supporting Evz'dence"RodrigUez Depo., |
28: 15 17; Lowers Decl. ] 4, 1:15

132, (Repeat of UF 3, above ) In May 2009, the
SED unit was disbanded, and Rodriguez was
transferred to a Patrol assignment.

Supporting Evidence: Rodriguez Depo .
26 15-21; 43: 19-20 FAC 1 66.

133. (Repeat of UF 8§, above.) Sergeant Travis
Irving and Ofﬁcer Steve- Karagloslan were also-
transferred back to Patrol assigmnents.

Supporting Evidence: Rodriguez Depo.,

43:1 1-44:6; Karagiosian Depo.;! 19:4-22, 31 :7-1..0.

BT

Issue No. 14: The Third Cause of Action for retaliation under the FEHA, as set forth in the FAC,
includes and subsumes what is actually a separate cause of action based on Burbank’s transfer of
Rodﬁguez from an SED aseigmnent to a Patrol asaignment when SED was disbanded. On said
cause of actien, there is no triable issue as to any material fact and Burbank is entitled to jlidgment

as a matter of law for the following reason: Rodriguez was assigned to SED by the same person

.50

PLAINTIF F’S SEPAR.ATE STATEMENT OF DISPUTED FACTS IN OPPOSITION




v R O - LY T N R )

|\ TR S TN 0 T N T ¥ TN N TN 0 TN . T ST SUFU P SE S a

_ who recommended SED be dlsbanded and the legal doctnne of “saIne aetor presumptlon

precludes Rodnguez from establlshmg a pnma facie case for dlscnmmatlon '

P -

MOVING PARTY’S UNDISPUTED MATERIAL
FACTS AND SUPPORTING EVIDENCE

TOPPOSING PARTY’S RESPONSE,

134. (Repeat of UF 9, above.) Rodriguez was

| selected for the SED assignment by the Captain over

the SED unit, Janice Lowers.
Supportmg Evidence: Rodnguez Depo
28: 15 17; Lowers DecI | 4 1:15.

AND SUPPORTING EVIDENCE

'135_. {Repeat of UF 10 above.) The dec:1s1on to

disband the SED unit was made based on the

recommendation of Captain Lowers.

Supporting Evidence: Stehr Decl. § 8, 5:7-10;

Lowers Decl. q 5, 1:17-22.

Issue No. 15: The Third Cause of Action for retaliation under the FEHA, as set forth in the FAC,

includes and subsumes what is actually a separate cause of action based on Burbank’s transfer of

Rodnguez from an SED assignment to a Patrol a531gmnent when SED was dlsbanded On said

cause of action, there is no triable issue as to any material fact and Burbank is entitled to judgment

~as a matter of law for the followmg rcason: Burbank has proffered a legltlmate non-

discriminatory and non—retaliatory.reason for the transfer, and Rodriguez cannot show that the

reason was pretextual.

MOVING PARTY’S UNDISPUTED MATERIAL
FACTS AND SUPPORTING EVIDENCE

.OPPOSING PARTY’S RESPONSE

136.  (Repeat of UF 3, above.) In May 2009, the
SED unit was disbanded, and Rodrizguez was

transferred to a Patrol assignment.

AND SUPPORTING EVIDENCE
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MOVING PARTY’S UNDISPUTED MATERIAL
FACTS AND SUPPORTING EVIDENCE __

OPPOSING PARTY’S RESPONSE _

AND SUPPORT]NG EVIDENCE

Supporrmg Evzdence Rodnguez Depo
26:15-21; 43:19-20; FAC 9 66.

137. (Repeat of UF 12, a_bove.‘) The SED unit was [

already in existence when bhief of Police Stehr
assumed the position of Police Chief; he did not
create the unit. _ | _

Suppor;ing Evidence: Stebr Decl. 18(b),
5:22-6:3. ) |

. 138. (Repeat of UF 10, above. ) The dec131on to

disband the SED unit was made based on the
recommendation of Captain Lowers. |

Supporting Evidence: Stehr Decl, { 8, 5:7-10;
Lowers Decl. 5, 1:17-22.

139." (Repeat of UF 14, above.) Lowers’
recommendation was accef)ted by Chief Stehr, who -
agreed with Lowers that disbanding the unit was the
best way to meet the BPD’s needs.

Supportmg Evidence: Stehr Decl. 78, 5:7-10.

140. .(Repeat of UF 15, above.) At the time the
decision to disband SED was made, the Department
was facing budgetary constraints which left it
understaffed. These constraints had kept the
Department from fulIy staffing SED, and left it with
openings in its Patrol Division es well.

Supporting Evidence: Stehr Decl. q 8(a),
5:12-20; Lowers Decl. § 5, 1:17-22.

€
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MOVING PARTY’S UNDISPUTED MATERIAL
___FACTS AND SUPPORTING EVIDENCE

OPPOS]NG PARTY’ S RESPONSE
AND SUPPORTING EVIDENCE

141.  (Repeat of UF 16, above.) Captain Lowers I

believed, and Chief Stehi‘ dgreed, that it was mere_

important to address the needs of the Patrol Division |

than to provide additional es_sisténee tothe - .

detectives, because the Patrol officers are the front-

line officers who respond to calls for assistance and

provide police presence “on the street. ”o
Supportmg Evidence: Stehr Decl b S(a),
5: 12—20 Lowers Decl. § 5, 1:17- 22

142, (Repeat of UF 17, above.) At the time the
SED unit was disbanded it was staffed by a Sergeant
and two police officers. The two officers were
Rodriguez and Steve Karagiosian. The two other
positions in SED were vacant.

Supporting Evidence: Rod:iguez Depo.,
28:24-29:13.

143. (Repeat of UF 18, above.). Because the SED
unit could not be fully staffed (due to the budgetary
constramts) Chief Stehr did not beheve the unit .
could ﬁ.]nction effectively. |

Supporting Evidence: Stehr Decl. § 8(a),
5:12-20.

144, ~ (Repeat of UF 19, above.) Chief Stehr did
pot believe that a unit that focused on assisting
detectives was the best way to use BPD resources.

Supporting Evidence: Stehr Decl. § 8(b),
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MOVING PARTY’S UNDISPUTED MATER_'[AL
FACTS AND SUPPORTING EVIDENCE

| . OPPOSING PARTY’S RESPONSE

AND SUPPORTING EVIDENCE

5 22—6 3.

145. (Repeat of UF 20, above ) Chief Stehr

envisioned a unit of uniformed officérs (SED

| otficers were_blainclothes) within Patrol tha _wbﬁld

assist the Department with sPecial problems in all

areas. Chief Stehr announced his intention to create

such a Special Problems Umt at the time he

d1sbanded SED, but the umt has never been created

or staffed due to budgetary constralnts

Supporting Evidence: Stehr Decl. 1 S(b),
5:22-6:3.

146. (Repeat of UF 21, above.) In January 2009,
Chief Stehr had removed the Sergeant over SED,
Neil Gunn, due to concerns about the number of use
of force incidents in which Gunn had been involved.

Supporting Evidence: Stehr Decl. q 8(c), 6:5-
8.

147. (Repeat of UF 22, above )} Captaln Lowers

had counseled Gurin that, as a supervisor, he should

try to avoid beeoming.personalljrr involved in use of

1 force situations.

Supporting Evidence: Lowers Decl. 7 6,
1:24-27. . '

148. (Repeat of UF 23, above.) The Chief and the

4 Captain concluded that Gunn was not following

Captain Lowers’ instructions in this rega:rd.
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“MOVING PARTY"S UNDISPUTED MATERIAL _
" FACTS AND SUPPORTING EVIDENCE

~OPPOSING PARTY’S RESPONSE

AND SUPPORTING EVIDENCE

~ Supporting Evidence: Stehr Decl. 1 8(d),
6:10-19; Lowers Decl. 96, 1:24-27. |

. 149, (Repeat of UF 34, above.) Gunn was

rcpiaced as Sergeant over SED by Se‘:.rlgeént Trav_is
Irving in January 2009.

Supporting Evidence: Rodriguez Dépo..,
30:5-8; Stehr Decl. § 8(c), 6:5-8.

150. (Repeat of UF 25, above.) Irving was also

assighed to supervisory duties'at the Burbank animal .

shelter and could not devote his full time to
supervising SED.

Supporting Evidence: Stehr Decl. 7 8(c), 6:5-
8.

151, (Repeat of UF 26, above.) Chief Stehr was

-} concerned about the fact that SED had been

supervised by a Sergeant, specifically Sergeant

Gunn, whose record on use of force might be subject }

to scrutinjz.
Supporting Evidence: Stehr Decl. § 8(d),
6:10-19, . |

152. (Repeat of UF 27, above.) At thettime the
Chief disbanded the SED unit, he had recently
learned of allegations that Lieutenant.Omar
Rodriguez ha'd used unauthorized fo'rce_ in

interrogating a witness and had intimidated another

police officer into lying to cover-up his misconduct.
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FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE
AND SUPPORTING EVIDENCE .

7:3.

~ Supporting Evidence: Stehr Decl. 9,6:21-

—
@

153. (Repeat of UF 28, above.) After leming

‘about the allegations, Chief Stehr referred the matter

to the Los Angeles County Sheriff’s Department for

investigation. Chief Stehr had also recently learned -

that the Federal Bureau of Investigation was

conducting its own invéstigation of use of force by

‘BPD officers.

Supporting Evidence: Stehr Decl. 19, 6:21-
7:3. | |

154.  (Repeat of UF 29, above.) Chief Stehr was
concerned that officers assigned to the SED unit

could come under increased scrutiny based on the

‘history of Sergeant Gunn. Supporting Evidence:

Stehr Decl. 19, 6:21-7:3.

155. (Repeat of UF 30, above ) Chief Stehr’s
concern that officers a551gned to the SED unit could
come under 1ncreased scrutiny had nothmg todo -
with any irnproper use of force by Officer Elfego
Rodriguez himself.

Supporting Evidence: Stehr Decl. 9, 6:21-
7:3; Rodriguez Depo., 96:22-97:1 (Rodriguez
testified that he heard rumors that SED had

developed‘a reputation as having ?‘dirty cops” who

“beat suspects,” but that the rumors related to

i
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"MOVING PARTY’S UNDISPUTED MATERIAL -
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OPPOSING PARTY’S RESPONSE
AND SUPPORTING EVIDENCE

conduct that occurred before he was in SED).

156. (Repeat of UF 31, above) (Repeat of UF 15,
above ) Rodnguez had not been in the SED when _
the events glvmg nse to Chief Stehr’s concetns
about Sergeant Gunn had taken ﬁlace.

Supporting Evidence: Stebr Decl. 19, 6:21-

7:3. |

1 57.. {Repeat of UF.32, above.) UF 1 5‘ through 31,

aboi/e,_ set out the reasons Wh_y Chief .Stehr accepted_

Captain Lowers;’ recommendation to dtsband SED.
Suppot-ting Evidence: Stehr Decl. 18, 5:7-

6:19.

Evidence that Rodriguez himself cannot dispute

these reasons is his testimony that:

(1) He hae no basis for thinking that Chief Stehr had

any dislike for Hlspa.mc or Guatemalan people

(Rodrlguez Depo., 384:11-16);

(2) His response in deposmon when asked whether

he believed that the closure of SED had anythlng to

do with his ethnicity or national origin: “Not

necessarily, per se.”

“Q Do you believe that the fact that -- I'm sorry. Do

you believe that your ethnicity or national origin

played any role in the decision to close SED?

[Objection oinitted.]

THE WITNESS: Not necessarily, per se.”.

Rodriguez Depo., 443:16-217.

(3) His testimony that his belief that he was

>i1
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MOVING PARTY’S UNDISPUTED MATERIAL _ T

FACTS AND- SUPPORTING EVIDENCE

_ OPPOSING PARTY’S RESPONSE .,
- AND SUPPORTING EVIDENCE

retaliated against was just a “feeling” on his part.

(Rodriguez Depo., 349:5-19); and

(4) His tesfimony that his belief that the closure of

SED was intended to hurt him was speculation on his |

part:

“Q. The chief made the d60151011 to close SED;
correct?

[Objection omitted.]

THE WITNESS: Yes.

Q. BY MR. MICHAELS: And in making that
decision, he intended to hurt you and Officer
Karagiosian, but not the sergeant in charge of that
division, Sergeant Irving. That's your opinion;
correct?

[Objection omitted.]

THE WITNESS: Yes.

Q. BY MR. MICHAELS: And that is speculation
on your part; correct?

A, Yes.”
Rodriguez Depo., 46:21-47:10.

Issue No. 16: The Third Cause of Action fbr retaliation ﬁnder the FEHA, as sef forth in the FAC,

includes and subsumes what is actually a separate cause of action based on Burbank’s decision not

te-select Rodriguez first for a position on the SWAT Team. On said cause of action, there is no

triable issue as to any material fact and Burbank is entitled to judgment as a matter of law for the

following reason: As.a matter of law, Burbank’s decision not to choose Rodriguez first for the

SWAT Team position is not an actionable “adverse employment action,” which is a necessary

A elemem of the prima facie case for retaliation.
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._FACTS AND SUPPORTING EVIDENCE "

OPPOSING PARTY’S RESPONSE
AND SUPPORTING EVIDENCE

158. (Repeat of UF 33, above.) Rodnguez was

'asmgned to the SWAT Team in February or March

2009. _
' Supporting Evidence Rodriguez Depo.,
143:19-23. | -

159.  (Repeat of UF 34, above.) Rodriguez . |
voluntarily left his SWAT Team assignment in late
2009 in order to accept an asmgnment on the U.S.
Marshall’s Task Force |

Supporting Evidence: .Rod.riguez Depo.,
449:11-23,

160. (Repeat of UF 35, above.) The SWAT Team

trains one day a month. 7
Supporting Evidence: Rodriguez Depo.,

137:15-19. | |

161. (Repeat of UF 36, above ) Du:rmg the time
Rodriguez was on the SWAT Team, he was never
actually called out on an a351gnment Rodrlguez is
aware of only one occasion where the SWAT Team
was called out during the time he was on the SWAT
Team. He missed that dssigﬁment because he was
out of range to receive the call out on his cell phone.

Supporting Evidence: Rodriguez Depo..,
143:16-17, 159:25-160:23; Lynch Decl., §3, 8:11-
15. Do

162. (Repeat of UF 37,-above.) Members of the
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FACTS AND SUPPORTING EVIDENCE

OPPOS]NG PARTY’S RESPONSE
AND SUPPORTING EVIDENCE

SWAT Team receive no extra compensation for the
assignmént. | |

Suppbrting Evidence: Lyncﬁ Decl. ] 4, 8:17-
20. R "

163. (Repeat of UF 38, above.) Members of the
SWAT Team receive no change in rank.
Supportmg Ewdence Lynch Decl 74, 8:17-

1 20.

Issue No. 17; The Third Cause of Action for retaliation under the FEHA, as set forth in the FAC,

includes and subsumes what is actually a separate cause of action based on Burbank’s decision not

to select Rodriguez first for a position on the SWAT Team. On said cause of action, there is no

triable issue as to any material fact and Burbank is entitled to judgment as a matter of law for the

following reason: Burbank has proffered a legitimate, non-discriminatory and non-retaliatory

reason for its decision not to choose Rodriguez first for the SWAT Team position, and Rodriguez

cannot show that the reason was pretextual.

MOVING PARTY’S UNDISPUTED MATERIAL
FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE

164. (Repeat of UF 39, above.) The SWAT Team
1$ a unit which responcis to specific fypes of
emergencies, such as hostage situations and serving

o

high risk search or arrest warrants.

Supporting Evidence: Lynch Decl. 1 3, 8:11-

15.

-AND SUPPORTING EVIDENCE

165. (Repeat of UF Z}O;-aﬁév'é.) Officers wishing

to serve on the SWAT Team must have at least two
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FACTS AND SUPPORTING EVIDENCE

OPPOS]NG PARTY’S RESPONSE -
AND SUPPORTING EVIDENCE

years of service on'the BPD and must pass a

. shootmg range testand a physwal aglhty/obstacle

_course test. ' #

Supporting Evidenee.' Rodriguez Depo., .
112:21-25, 113:9-25; Lynch Decl. § 4, 8:17-20.

66.- (Repeat of UF 41, above.) Three other

officers were selected for the SWAT assignment

ahead of Rodriguez: Jeff Bai‘cus, Adam Cornils and .

Steve Turner
Supporting Evldence Rodnguez Depo
128:21-129:10.

167. (Repeat of UF 42, above.) Officer Barcus
had worked as a Deputy County Sheriff before
joining the BPD, and had worked on the Sheriff

' Department’s Emergency Response Team

Supporting Evz'dence: Lynch Decl. 1[ 5(a),
8:27-9:4. Evidence that Rodriguez himself cannot

dispute this fact is his testimony that he has no

information about the qualifications of Officer

Barcus fo be on the SWAT Team. Rodriguez Depo.,

144:18-20.

168. (Repeat of UF 43, above.) Ofﬁcer Cornils

had prev1ously worked for the Monr0v1a Police

,Depaﬂment and spent four years as a member of

their SWAT-type team and of a multi-jurisdictional

SWAT-type team serving Monrovia and adjacent
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 FACTS AND SUPPORTING EVIDENCE A AND SUPPORTING EVIDENCE
]unsdmtmns ' .

Supportmg Evidence: Lynch Decl. 9 5(),
9:6-10. Evidence that Rodriguez himself cannot |
dispute this fact is his testimony that he has no‘
information about the qualifications of Officer
Corrﬁls to be on the SWAT Team. Rodriguez Depo_.,
144:21-23, | |

169. (Repeat of UF 44 above ) Ofﬁcer Turner

was a former Marine Corps mfantryman ﬁre team

leader, and qualifted expert marksman, and was
trained in close quarters combat tactics.

Supporting Evidence: Lynch Decl. § 5(c),
9:12-14. Evidence that Rodriguez himself cannot
dispute this fact is his testimony that he has no
information about the qualification of Officer Turner
to be on the SWAT Team. Rodrlguez Depo.,
144:24-145: 1

170. (Repeat of UF 45, above.) Rodnguez did not
have the same training and experlence as Barcus,
Cornils or Turner. |
Supporting Evidence: Lynch Decl. | 6, .9:16- ~
17.

171, (Repeat of UF 46, above.) The decision to
select Officers Barcus, Corﬁils, and Turner for the:
SWAT Team before Rodriguez was made by

Captain Pat Lynch.
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MOV]NG PARTY’ S UNDISPUTED MATERIAL
FACTS AND SUPPORTING EVIDENCE.

OPPOSING PARTY S RESPONSE

AND SUPPORTING EVIDENCE '

Supporting Evidence: Lynch Decl. 7, 9:19- |

172.  (Repeat of UF 47, above.) .Captaih Lynch’s
decision to select Officers Barcus, Cornils, and
Turner for the SWAT Team before Rodriguez was

based on the qualifications of these officers,

including the fact that each of Ofﬁcers Barcus, -

Cormls and Turner had past expenence and specml

tralnmg which made them partlcularly well- quahﬁed-_

for SWAT Team dut1es, and the fact that Barcus,
Cornils, and Turner perforrhed better than Rodriguéz
on the shooting range test and/or the physical
agility/obstacle course test.

Supporting Evidence: Lynch Decl. § 5, 8:22-
9:14 and § 7, 9 19-25.
Evidence that Rodriguez himself cannot dispute this
fact is his testimony that he' has no information abbut
the qualiﬁcaﬁons of the officers who were selected
for the SWAT Team or why those ofﬁcers were -
selected:
“Q. BY MR. MICHAELS: What do you know
about the qualifications of Officer Barcus to be on
the SWAT team?
A. Nothing.

Q. What do you know;about the quahﬁcatlons of
Officer Cornils to be on the SWAT team?

A. Nothing.
Q. What do you knolw about the quaiiﬁcations of

i

Officer Turner to be on the SWAT team?
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FACTS AND SUPPORTING EVIDENCE _AND SUPPORTING EVIDENCE

A. Nothmg.”

(Rodriguez Depo., 144:18-145:1)

ok ok

“BY MR. MICHAELS: What factors were the
deciding factors in selecting Officer Barcus over the
other officers on the list when he was selected?
[Objection omitted. ]

THE WITNESS: 1 don't know.

Q.. BY MR. MICHAELS: Same question for -
Officer Cornils.

[Objection omitted.] '
THE WITNESS: I don't know.

Q. BY MR. MICHAELS: Same question for
Officer Turner.

[Objection omitted. ]
THE WITNESS: I don't know.”
(Rodriguez Depo., 147:7—22.)

RodrIguez also testified that his belief that he was

retaliated against was just a “féeling” on his part.

1 Rodriguez Depo., 349:5-19.

173. (Repedt of UF 48 above) When Rodnguez
was selected for the SWAT Team, he was selected
ahead of other applicants who were white.

Supporting Evidence: ijch Decl. § 8, 10:1-
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_ iIssue No 18 The Thlrd Cause of Actlon for retahatlon under the FEHA as set forth n the FAC

includes and subsumes what is actually a separate cause of aCtIOIl ba.sed on Burbank’s de01s1on not

' to select Rodrlguez fora temporary tralmng a551gn1nent On said cause of actlon there 1S 0o .

triable issue as to any matenal fact and Bu._rba.nk is entitled to _]u_dg;ment as a matter of l_aw for e

ft)llo_wing reason: Asa inatter of law, Burhank’s decision not to select'-Rodriguez for the

{ temporary training assignment is not an actionable “adverse employment action,” which is a

necessary element of the prima facie case for retaliation. -

MOV]NG PARTY’S UNDISPUTED MATERIAL | OPPOSING PARTY’S RESPONSE
. FACTS AND SUPPORTING EVIDENCE __AND SUPPORT]NG EVIDENCE

174. (Repeat of UF 49, above.) Rodnguez was
not chosen to fillinas a temporary training ofﬁcer
for a one-week period while the regular training
officer was on vacation during the period from June
27 through July 4, 2009.

Supporting Evidence: Rodriguez Depo.,
19:13-20:5; Rosoff Decl. , 13, 11:7-13.

175. (Repeat of UF 50, above ) The temporary
training assignment (which lasted for one week) did
not involve any additional compensation.

| Supporring Evidénce: Rodriguez .Depo.,.
21:5-15. | |

176. (Repeat of UF 51, above.) The temporary
training assignment (which lasted for one week) did
not involve any change in rank.

 Supporting Evzdence Stehr Decl. § 7, 5 4-5.

177.  (Repeat of UF 52, above.). Rodriguez had

served as a Field Training Officer from January 2007
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9 6,4:25-5:2.

. FACTS AND SUPPORTING EVIDENCE : AND SUPPORT]NG EVIDENCE n
unt11 to October 2008. '

Supportmg Evzdence FAC ﬂ 60; Stehr Decl

Issue No. 19: The Third Cause of Action for retaliation under the FEHA, as set forth in the FAC,
includes and subsumes what is actually a separate cause of action based on Butbank’s dec1510n not
to select Rodriguez for a temporary training a551g11ment On said cause of action, there is no

tnable issue.as to any materlal fact and Burbank is entltled to Judgment as a matter of law for the

following reason: Burbank has proffered a legitimate, non-discriminatory and non-retahatory

reason for its decision not to select Rodriguez for the temporary training assignment, and

Rodriguez cannot show that the reason was pretextual.

MOVING PARTY’S UNDISPUTED MATERIAL OPPOSING PARTY’S RESPONSE
FACTS AND SUPPORTING EVIDENCE AND SUPPORTING EVIDENCE

178.  (Repeat of UF 49, above.) Rodriguez was

| not chosen to fill in as a temporary training officer

27 through July 4, 2009,

.. 119:13-20:5; Rosoff Decl. § 3, 11:7-13.

for a one-week period while the regular training

officer was on vacation during the period from June -

Supporting Evidence: Rodriguez Depo.,

-Edwards

179. (Repeat of UF 54, above.) The officers
. &
assigned to fill in as temporary training officers

during this week were Officers Krueger and

Supporting Evidence: Rodrlguez Depo., - i
23:1-13; Rosoff Decl. {3, 11713,
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MOVING PARTY’S UNDISPUTED MATERIAL
_FACTS AND SUPPORTING EVIDENCE __

-OPPOSING PAI{TY’S‘RESPONSE

180. (Repeat of UF 55, above.) Officers ‘I_(rugerr
and Edwards were selected by the Watekt |
Commantlet', Lieutenant Eric Reseff, based on the.
fact that they were good officers who had been
working continuously in Patrol for at least a year and
who had expressed an interest in becoining‘ regular *

F1e1d Trauung Officers; Rosoff wanted to a551st them

in their career development by glvmg them an

opportumty to act as Field Trammg Officers.
Supporrmg Evidence: Rosoff Decl. 4, 8: 12-
16.

AND SUPPORTING EVIDENCE

181. (Repeat of UF 52, above.) Rodriguez had
served as a Field Training Officer from January 2007
until October 2008.

Supporting Evidence: FAC 9 60; Stehr Deel. :

6, 4:25-5:2.

Issue No. 20: Burbank is entitled to summary adjudication as to the entire Third Cause of Action

for retallatlontm v1olat10n of the FEHA as set forth in the FAC, because Burbank is enutled to

stated in Issues 12 through 19, infra.

Summary adjudication as to cach of the claims included and subsumed therein, for the reasons

MOVING PARTY’S UNDISPUTED MATERIAL
FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE

182. (Repeat of UF 57, above.) Rodriguez
identifies the three decisions described above (that

is, his transfer from an SED assignment to an

AND SUPPORTING EVIDENCE
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assignment in Patrol, the fact that he was not the first

‘ofﬁt';er selected for a positibn_ on the SWAT Teani, .

and 'Burb,ank".s failure to ch'_ooéé.him. for a teﬁi‘poré;y' .

assignment tré_.ilﬁng another officer) as the only three
reasons he was dissatisfied with his employment.

Supporting Evidence: Rodriguez Depo.,

26:1-14.

AND SUPPORTING EVIDENCE

1 183, (Repeat of UF 58, above.) Rodriguez is

currently employed by the BPD.
Supportfhg Evidence: Lowers Decl. 13,
1:12-13.

184,  (Repeat of UF 59 above.) Rodriguez has not
been disciplined during his employment with the
BPD.

Sﬁpparting Evidence: Rodriguez Depo.,
442:22.23,

.v185. (Repeat of UF .60, above.) Rodrigueihas not
been denied a promotion during his employment
with the BPD.. | |

| Supporting Evidence: Rodriguez Dept!).; -
17:15-20.

186. (Repeat of UF 61, above.) Each of the
performance evaluations Rodriguez has been givé;n
duﬂng his embloyment w'ith‘the BPD reﬂectezl"rhg
fact that he had been perfonhing his job in an above-

satisfactory or better manner.
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§ 449:9-20. -

FACTS AND SUPPORTING EVIDENCE .~ |  .AND SUPPORTING EVIDENCE

Supporting Evidence: Rodrignez Depo., 333: | S ' -
18-25.. S [ I
187. (Repeai of UF 62, above.) Rodriguez soughf . “n '

‘four special assignments and got all of them: Field . |
Training Ofﬁcer, Special Enforcement Detail, l
Special'_ReSponse (or SWAT) Team, and U.S.
Marshall’s Task Force. k |
Supﬁortihg Evidence: Rodﬁguei Depo., -
18:24-19:2, 25:4-16, 28:15-17, 143:1623, and

188. (Repeat of UF 63, above.) Rodriguez does
not know of any white officer in the BPD who has a
better track record than Rodriguez himself in getting
every assignment and dﬁty they requested.

- ‘Supporting Evidence: Rodriguez Depo.,

472:13-18.

189. Burbank incorporates by referen.ce Plaintiff incorporates his mspénses to
Undisputed Material Fact Nos. 126 through 181 Facts Nos. 126 through 181 herein.
above. | | | | | | |

Cmy

FIFTH CAUSE OF ACTION

(Failure to Prevent Harassment, Discrimination, and Retaliation under the FEHA)

Issue No. 21: The F1ﬂh Cause of Action for ‘.failure to prevent hara:s..sment, discrimination é;nd

ret;ﬂiation under the FEHA S as set forth in the FAC, includes and' subsumes what is abtually a

¢

seiaarate cause of action based on Burbaok’s transfer of Rodriguez from an SED assignment to a

Patrol assignment when SED was disbanded. On said cause of action, there is no triable issue as _
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to a.ny ‘material faet and Burbank 1s ent1tled to judgment as a matter of law for the followmg _ L

reason: As a matter of law the transfer from SED to Patrol is not an acnonable “adverse

: employment actlon,. which is a necessary eleme_nt of the pnma facie case for dlsenmm_atlon and

+.

retaliation.

MOVING PARTY’S UNDISPUTED MATERIAL | OPPOSING PARTY’S RESPONSE

- N - LY, T SR I S

. FACTS AND SUPPORTING EVIDENCE AND SUPPORTING EVIDENCE
190.  (Repeat of UF 1, above.) The SED was a ‘ : '

unit that assusted BPD detectives.

Supportmg Evzdence Rodnguez Depo
26: 22-27 17. |

191. - (Repeat of UF 2, abeve.) Rodriguez was
assiglied to SED from October 2008 until May 2009.

Supporting Evidence: Rodriguez Depo.,
28:15-20; Lowers Decl., § 4, 1:15.

192. (Repeat of UF 3, above.) In May 2009, the
SED unit was disbanded, and Rodriguez was
transferred to a Patrol assigbment.

Supperting Evidence: Rodriguez Depo.,
26:15-21, 43:19-20; FAC§66.

- (Repeat of UF 4, above ) The SED
assignment did not involve any additional
compensation. )

Supporting Evidence: Rodriguez Depo., 16:
4- 15 Declaration of Trisha Welsh (“Welsh Decl. ”)
1 3 5, 13:10-22; Decla:atu)n of Tim Stehr (“Stehr
Decl™), 16, 4.25-.5..2. L

Note regarding Supi‘aorting evidence: Rodriguez
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MOVING PARTY’S UNDISPUTED MATERIAL 1

FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE
AND SUPPORTING EVIDENCE

‘testified that the base ratf_: of pay in these two’

assignments was the same, but asseﬁed that more
overtime work was avéil_able in the SED ,assighment.
However, his payroll anid timecard reéords-'sh.ow_ that
Rodriguez actually worked more overtime and was
puaid more after he transferred back to a Pa&61

assignment. The payroll records show that during

the porﬁon of 2009 that Rodriguez was assigned to . |

SED, his average weekly overtune hours were 9. 75
and his average weekly pay was $2,546.43. A_ﬁer he
was transferred to a Patrol assignment in May 2009,
Rodriguez’s average weekly overtime hours for the
remainder of 2009 were 11.63 and his average

weekly pay was $2,574.81.

194, (Repeat of UF 5, above.) The SED -

assignment did not involve any change in rank,

Supporting Evidence: Stehr Decl. { 6, 4:25-

5:2.
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| Lssue No. 22: The Fift'h'Cause' of Action fei:-failur'e to prevent 'herassmeﬁt discrimiﬁetioﬁ a.nd B

-Aretallatlon under the FEHA as set forth in the FAC mcludes a.nd subsumes what is actually a

separate cause of action based on Burbank’s transfer of Rodnguez from an SED assignment to a
Patrol a351gnment when SED-was dtsba.nde.d. On said cause of action, there is no tnable issue as
to any material fact and Burbark is e_ntiﬂ‘ed__ to judgment as a matter of law for the follewi_ng

reason: Because SED was disbanded, Rodriguez cannot establish that there was a job available for

‘him in SED, which is a necessary element of the pnma facie case for dlscnmmatlon and

retahatmn

MOVING PARTY’S UNDISPUTED MATERIAL |  OPPOSING PARTY’S RESPONSE’

1195, (Repeat of UF 2, above.) Rodriguez was

FACTS AND SUPPORTING EVIDENCE AND SUPPORTING EVIDENCE

assigned to SED from October 2008 until May 2009.
Supporting Evidence: Rodriguez Depo.,
28:15-17; Lowers Decl. § 4, 1:15

196. (Repeat of UF 3, above.) In May 2009, the
SED unit was disbanded, and Rodnguez was
transferred to a Patrol assignment,

| - Supporting Evidence: Rodriguez Depo.,
26:15-21; 43:19-20; FAC { 66.

197. (Repeat of UF 8, above.) Sergeant Travis
Irving and Officer Steve Karégiosian werealso
transferred back to Patrol assignments.

Supporting Evidence: Rodriguez Depo.,

43:11-44:6; Karagiosian Depo., 19:4-22, 31:7-10.

Issue No. 23: The Fifth Cause of Action for failure to prevent hér_assment, discrimination and
retaliation under the FEHA, as set forth in the FAC, includes and subsumes what is actually a

separate cause of action based on Burbank’s transfer of Rodriguez from an SED a351gnment toa
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‘Patrol ass'igrluient when -SED was diebahded ' On said cause of action' ttiere is no t:riable issue as _ |

to any matenal fact and Burbank is entltled to ]udgment asa rnatter of law for the follo‘ng |

reason Rodriguez was assigned to SED by the same person who recommended SED be

disbanded, and the legal dootrme of “same actor preSumtho precludes Rodnguez from

establishing a pnma facie case for dlsorunmatlon

MOVING PARTY’S UNDISPUTED MATERIAL OPPOSING PARTY’S RESPONSE

, ‘selected for the SED aSsigmnent by the Captain over

FACTS AND SUPPORTING EVIDENCE ~ AND SUPPORTING EVIDENCE
198. (Repeat of UF 9, above.) Rodriguez was ' -

the SED unit, Jamce Lowers.
Supportmg Evidence: Rodnguez Depo .
28:15-17; Lowers Decl. § 4, 1:15.

199. (Repeat of UF 10, above.) The decision to
disband the SED unit was made based on the
recommendation of Captain Lowers,

Supporting Evidence: Stehr Decl. § 8, 5:7-10;
Lowers Decl. 1 5, 1:17-22. |

Issue No. 24: The Fifth Cause of Action for failure to prevent harassment, discrimination and
retaliation under the FEHA, as set forth in the FAC; includee and subsumes what is. actually a
separate cause of action based on Burbank’s transfer of Rodriguez from an SED assignment toa
Patrol assignment when SED was disbanded. On said cause of action, there is no triable issue as
to any material fact and Burbank is entitled to judgment as a matter of law for the following
reason: Burbank has proffered a legitimate, non-discriminatory and non—retahatory reason for. the_

transfer and Rodriguez cannot show that the reason was Dretextual

¢

MOVING PARTY'S UNDISPUTED MATERIAL OPPOSING PARTY’S RESPONSE

FACTS AND SUPPORTING EVIDENCE AND SUPPORTING EVIDENCE

L
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MOVING PARTY S UNDISPUTED MATERIAL

FACTS AND SUPPORTING EVIDENCE

~ OPPOSING PARTY’S RESPONSE |

200. (Repeat of UF 3 “above.) In May 2009, the
SED unit was disbanded, and Rodnguez was
transfened to a Patrol assignment. .

: Suppon_‘ing Evidence: Rod:iguez Depo.,
26:15-21; 43:19-20;, FAC ¥ 66.

__AND SUPPORTING EVIDENCE

201.  (Repeat of UF 12, above.) The SED unit was

‘already in existence when Chief of Police Stehr

assumed the positien of Police Chief; he did_not

create the umt

Supportmg Evidence: Stehr Decl 1 8(b),
5:22-6:3. '

202. (Repeat of UF 10, above.) The decision to
disband the SED unit was made based on the

recommendation of Captain Lowers.

Supporting Evidence: Stehr Decl. { 8, 5:7-10; -

Lowers Decl. q 5, 1:17-22.

1 203. (Repeat of UF 14, above.) Lowers’ -

recommendation was accepted by Chief Stehr, who
agreed with Lowers that disbanding. the unit was the
best way to meet the BPD’s needs.

Supporting Evidence: Stehr Decl. § 8, 5:7-10.

204. (Repeat of UF 15, above.) At the time the
decision to dlsband SED was made, the Department
was facing budgetary constraints whteh left it
understaffed. These constraints had kept the

Départment from fully stafﬁng SED, and left it with
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MOVING PARTY’S UNDISPUTED MATERIAL _

_ FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY'S RESPONSE

opemngs in its Patrol D1v1510n as well.
Supportmg Evzdence Stehr Decl 1 S(a),
5: 12 20; Lowers Decl. 1}/5 1 17-22.

_AND SUPPORTING EVIDENCE

203. (Repeat of UF 16 -above.) Captain Lowers
belicved, and Chief Stehr agreed, that it was more

: hnpoﬁant to address the needs of the Patrol Division

than to provide additional ass1stance to the
detectlves because the Patrol ofﬁcers are the front-
line officers who respond to calls for a331stance and
pr0v1de police presence “on the street.’ |

Supporting Evzdence Stehr Decl. 8(a),
5:12-20; Lowers Decl. { 5, 1:17-22.

206. (Repeat of UF 17, above.) At the time the
SED unit was disbanded it was staffed by a Sergeant
and two poliée ofﬁcérs The two officers were
Rodnguez and Steve Karaglosmn The two other
positions in SED were vacant.

Supportmg Evidence: Rodnguez Depo
28 24-29:13.

207. (Repeat of UF 18 above.) Because the SED
unit could not be fully staffed (due to the budgetary.

constraints), Chief Stehr did not believe the unit

. could function effectwely

Supporting Evla'ence Stehr Decl. 1} 8(a),
5:12-20.

208. (Repeat of UF 19, above.) Chief Stchr did
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MOVIN G PARTY’S UNDISPUTED MATERIAL
FACTS AND SUPPORTING EVIDENCE ~

OPPOSING PARTY’S RESPONSE
AND SUPPORT]NG EVIDENCE

not believe that a unit that focused on assisting
detectives was-the Best way to use BPD resou.rces

Supporting Evtdence Stehr Decl. )| 8(b)
5:22-6:3.

209. (Repeat of UF 20, above.) Chief Stehr
envisioned a unit of uniformed officers (SED
officers were plainclothes) within Patrol that would

assist the Department with spe01al problems inall

arcas. Chief Stehr announced his 1ntent10n to create

sucha Spec1a1 Problems Unit at the time he
disbanded SED, but the unit has never been created
or staffed due to budgetary constraints.

Supporting Evidence: Stehr Decl. 1 8(b),
5:22-6:3.

210. (Repeat of UF 21‘, above.) In January. 2009,
Chief Stehr had removed the Sergeant over SED,
Neil Gunn, due to concerns about the .number of use
of force incidents in which Gunn had been involved.
| Supporting Evidence: 'Stehr Decl. { 8(c), 6:5;

8.

211.  (Repeat of UF 22, above.) Captain Lowers
had counseled Gunn that, as a supervisor, he should
try to avoid becoming personally involved in use of
force q1tuat10ns |
Supporting Evidence: Lowers Decl. .1] 6,
1:24-27. i
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| MOVING PARTY’S UNDISPUTED MATERIAL

FACTS AND SUPPORTING EVIDENCE -

. OPPOSING PARTY’S RESPONSE

212." (Repeat of UF 23, above.) The Chief and the

Captain concluded that Gunn was not following -

Captain Lowers® instructions in this regard. =

Supporﬁng Evici_T_ence.' Stehr Decl. q 8(.&), "
6:10-19; Lowers Decl. § 6, 1:24-27.

AND SUPPORTING EVIDENCE _

\O (=< ~1 LA -~ W b2

213.  (Repeat of UF 34, above.) Gunn wés
replaced as Sergeant over SED by Sergeant Travis
Irving in January 2009 B

_ | Suppbrtiné Evidence: 'Rodliguez 'Dep_o'.;
36:5-8; Stehr Decl. | 8@), 6:5-8. .

214. (Repeat of UF 25, above.) Irving was also
assigned to supervisory duties at the Burbank animal
shelter and could not devote his full time to
sﬁpervising SED. _

Supporting Evidence: Stehr Decl. 1] 8(c), 6:5-
8.

215. (Repeat of UF 26, abové.) Chief Stehr was
concerned about the fact that SED had been
-sﬁpervised bya Sergeaﬁt, speciﬁéally Sergeaﬁt
Gunn, \a;rhose record on use of force might be subject |
to scrutiny.

Supporting Evidence: Stehr Decl. q 8(d),
6:10-19. .

216. (Répeat of UF 27, ‘above.)r At the time the

Chief disbanded the SED unit, he had recently

learned of allegations that Lieutenant Omar
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"MOVING PARTY’S UNDISPUTED MATERIAL .'

FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY S RESPONSE
™ AND SUPPORTING EVIDENCE

.| Rodriguez had used unauthonzed forcein

mterrogatmg a witness and had 1nt1m1dated another
police officer into -lytng to cover-up his mlsoonduct.

Sup;vorting‘_E.vidence: Stehr Decl, 1{ 9, 6:21-
7:3. | |

217. (Repeat of UF 28, above.) After learning

about the allegations, Chief Stehr referred the matter

to the Los Angeles County Sheriff’s Depa:tment for

1nvest1gat10n Chlef Stehr had also recently learned

| that the Federal Bureau of Investigation was

conducting its own investigation of use of force by
BPD officers.

Supporting Evidence: Stehr Decl. 99, 6:21-
T:3.

218. (Repeat of UF 29, above.) Chief Stehr was
concerned that officers a551gned to the SED unit
could come under 1ncreased scrutiny based on the
history of Sergeant Gunn.  Supporting Evidence:
Stehr Decl. 9, 6:21-7:3. | |

219.  (Repeat of UF 30, above.) Chief Stehr’s ..
concern that ofﬁcers:'aéaigned to the SED unit could
come under increased scrutiny had nothing to do

with any improper use of force by Officer Elfego

‘Rodriguez himself. -~ |

Supporting Ew*dence: Stehr Decl. 19; 6:21-
7:3; Rodriguez Depo., 96:22-97:1 (Rodriguez
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MOV]NG PARTY’S UNDISPUTED MATERIAL
"FACTS AND SUPPORTING EVIDENCE _

OPPOS]NG PARTY’S RESPONSE
AND SUPPORTING EVIDENCE

testified that he heard rumors that SED had

devélopcd a replitation-as héving “dirty cops” who .
“beat suspects,” but that the rumors related to

conduct that occurred before he was in SE]j).

220, (Repeat of UF 31, above.) (Repeat of UF 15,
above.) Rodriguez- had not been m the SED when

“the events giving rise to Chief Stehr’s concerns

about Sergeant Gunn had taken place. - |

7:3.

Sitpporting Evidence: Stehr Decl. 19, 6:21-

221. (Repeat of UF 32, above.) UF 15 through 31,

above, set out the reasons why Chief Stehr accepted
Captain Lowers’ recommendation to disband SED.
Supporting Evidence: Stehr.Decl. 98, 5:7-
6:19. |
Evidence thaf Rodriguez himself cannot dispute
fhese reasons is his tesﬁmbny that: v
(1) He has no basis for thinking that Chief Stehr had
any dislike for-.Hispanic 6r Guatemalén people '.
(Rodriguez Depo., 3 84:11-1 6); |
(2) His response in deposition, when asked whether
he believed that the closure of SED had anything to
do with Bis ethnicity or nat'_ional. origin: “Not
necessarily, per se.” ‘
“Q Do you belleve that the fact that -- I'm ¢ sorry Do
you believe that your cthnicity or national erigin

played any role in the decision to close SED?

[Objection omitted.]
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MOVING PARTY’S UNDISPUTED MATERIAL

FACTS AND SUPPORTING EVIDENCE

~ OPPOSING PARTY’S RESPONSE
' _AND SUPPORTING EVIDENCE

THE WITNESS: Not necessarily, per se.”

Rodriguez Depo., 443:16-21.

(3)His testlmony fhat his belief that he was
retaliated agamst was ]ust a “feehng on hlS part
(Rodriguez Depo., 349:5-19); apd.

(4) His testimony that his belief ﬂlat the closure of

' SED was intended to hurt him was speculation on his

part::

“Q The chief made the dec:ISlon to close SED
correct? :

.‘ [Objection omitted.] .‘

THE WITNESS: Yes.

Q. BY MR. MICHAELS: And in making that
decision, he intended to hurt you and Officer
Karagiosian, but not the sergeant in charge of that
division, Sergeant Irving. That's your opinion;
correct?

{Objection omitted.]
THE WITNESS: Yes..

Q. BY MR. MICHAELS: And that is speculation .
on your part; correct?

A. Yes.”

Rodriguez Depo., 46:21-47:10.

Issue No. 25: The Fifth Cause of Action for failure to prevent harassment, discrimination and

retaliation under the FEHA, as set forth in the FAC, includes and subsumes what is actually a .

separate cause of action based on Burbank’s decision not to select Rodriguez first for a position on

the SWAT Team. On sa.id':éé.use of action, t-hefe is no triable issue as to any material fact and

‘ oy

Burbank is entitled to Judgment as a matter of law for the following reason: As a matter of law,

Burbank’s decision not to choose Rodriguez first for the SWAT Team position is not an actionable
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adverse employment actlon » whlch isa necessary element of the pnma ‘facie ¢ case for

dlscnn'unatlon and retahatlon

MOVING PARTY’S UNDISPUTED MATERIAL
FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE

222. (Repeat of UF 33, above.) Rodriguez was

.assigned to the SWAT Team in February or March

2009.
Supportmg Evzdence Rodnguez Depo.,
143 19-23

AND SUPPORTING EVIDENCE

(Repeat of UF 34, above) Rodnguez ~
voluntarlly left his SWAT Team assignment in late
2009 in order to accept an assignment on the U.S.
Marshall’s Task Force.

Supporting Evidence: Rodriguez Depo.,
449:11-23.

224. (Repeat of UF 35, above. ) The SWAT Team
trams one day a month. _

Supporting Evidence: Rodriguez Depo.,
137:15-19.

225. (Repeat of UF 36 above.) Durlng the tlme
Redrignez was on the SWAT Team, he was never
actually called out on an assigmnent. Rodriguez is
aware of only one occasion where the SWAT Team
was called out during the time he was on tne SWAT
Team He missed that aSSLg;nment because he was
out of range to receive the call out on his cell phone

Supporting Evidence: Rodriguez Depo.,:
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“MOVING PARTY'S UNDISPUTED MATERIAL T

FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONGSE
__AND SUPPORTING EVIDENCE

143:16-17, 159:25-160:23; Lynch Decl., 3, 8:11-

15.

6." * (Repeat of UF 37, above.j Members of the .
SWAT Team receive I'no extra cor.npensatiori. for the
aSsignment.

Supporting Evidence: Lynch Decl. 14, 8:17-
20.

2217. (Repeat of UF 38, above ) Members of the

. SWAT Tea.m rece1ve no ehange in rank _
Supportmg Evidence: Lynch Decl. 9 4, 8:17-

20.

Issue No. 26: The Fifth Cause of Action for failure to prevent harassment, discrimination and |

retahatlon under the FEHA, as Set forth in the FAC, includes and subsumes what is actually a

separate cause of actlon based on Bu.rbank s dec131on not to select Rodriguez first for a posmon on

the SWAT Team. On said cause of action, there is no triable issue as to any material fact and

Burbank is entitled to judgment as a matter of law for the following reason: Burbank has

proffered a legitimate, non-discriminatory and non-retaliatory reason for its decision not to choose

pretextual.

1 Rodriguez first for the SWAT Team position, and Rodriguez cannot show that the reason was

s

MOVING PARTY’S UNDISPUTED MATERIAL
FACTS AND SUPPORTING EVIDENCE -

OPPOSING PARTY’S RESPONSE

-228.  (Repeat of UF 39, above.) The SWAT Team

is a unit which responds to specific types of
emergencies, such as hostage situations and serving

high risk search or arrest warrants.

AND SUPPORTING EVIDENCE
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MOVIN G PARTY’S UNDISPUTED MATERIAL
FACTS AND SUPPORTING EVIDENCE

OPPOS]NG PARTY’S RESPONSE o

_AND SUPPORTING EVIDENCE

Supportmg_Evzden;'e. Lynch Decl. § 3, 8:11-
15. | |

229, (Repeat of UF 40, above.) Officers wishing

1o serve on t'he.S_W AT Team ruust hatré at least two |

years of service on the BPD and must passa

shooting range test and a physical aQility/obstacl_'e

-1 course test.

Supporting Evtdence: Rodriguez Dep,u.,
112:21-25, 113:9-25; Lynch Decl. 4, 8:17-20.

230. (Repeat of UF 41, above.) 'Thrtee other
officers were selected for the SWAT assignment
ahead of Rodriguez: Jeff Barcus, Adam Cornils and
Steve Turner.

Supportmg Evidence: Rodnguez Depo.,
128:21- 129 10.

23 1. (Repeat of UF 42 above.) Ofﬁcer Ba:rcus
had worked as a Deputy County Sheriff before :
joining the BPD, and had worked on the Sheriff
Department’s Emergencyt Response Taam.

- Supporting Evidence: Lynch Decl. 1 5(a),
8:27-9:4. Evidends that Rodriguez himself cannot
dispute this fact is his testimony that he has no
information about the qualiﬁcations of Officer
Barcus to be on the SWAT Team. Rodnguez Depo
144:18-20.

232.  (Repeat of UF 43, above.) Officer Cornils
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MOVING PARTY’S UNDISPUTED MATERIAL
FACTS AND SUPPORTING EVIDENCE

 OPPOSING PARTY’S RESPONSE |

‘had previously worked for the Monrovia Police

| Department, and spenf four years as a member of

their SWAT-type team and of a multi-jurisdictional
SWAT-type team serving Mom'.ovia‘and adjacent
jurisdictions.

Sﬁpporting Evidence: Ljnch Decl. § 5(b),
9:6-10. Evidence that Rodriguez himself cannot

dispute this fact is his testimony that he has no

| information about the 'quéliﬁcétions of Officer

Cornils to beon the SWAT Team. Rodriguez Depo.,
144:21-23. |

AND SUPPORTING EVIDENCE

233.  (Repeat of UF 44, above.) Officer Turner
was a former Marine Corps infantryman, fire team
leader, and qualified expert marksman, and was
trained in close quarters cofnba]: tactics.

Supporting Evidence: Lynch Decl. § 5(c),

| 9:12-14. Evidence that Rodriguez himself cannot

dispute this fact is his testimony that he hads no
‘informati.on about the qualiﬁcation of Officer Turner
to be on the SWAT Team. Rodriguez Depo., |

el

144:24-145:1.

234. (Repeat of UF 45, above.) Rodriguez did not
havé ﬂ16 same training and experience as Barcus,
Comils or T_umer. | |

Supporting Evidence: Lynch Decl. 6, 9:16-
7.
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MOVING PARTY’S UNDISPUTED MATERIAL |

FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE

235. (Repeat of UF 46, above.) The decisionto

select Officers Baicus, Cormnils, and Turner for the .

_ SWAT Team before Rodriguez was made by

Captain Pat Lynch. B
Suppartmg Evidence: Lynch Decl. 7, 9:19-
25.

AND SUPPORTING EVIDENCE

236. (Repeat of UF 47, above.) Captain Lynch’s

decision to select Officers Barcus, Cormils, and

Turner for the SWAT Team before Rodnguez was

based on the qualifications of these officers,
including the fact that each of Officers Barc-us,
Cornils and Turner had past experience and special
training which made them particularly well-qualified
for SWAT Team duties, and thé fact that Barcus,
Cornils, and Turner performed better than Rodriguez
on the shooting range test and/or the physmal
agility/ obstacle course test.

Supporting Evidence: Lynch Decl. {5, 8:22-
9: 14and1[7 9:19-25.
Evidence that Rodriguez himself cannot dispute this
fact is his testimony that he Hﬁs no information about

the qualifications of the officers who were selected

| for the SWAT Team, or why those officers were

selected:

“Q. BY MR. MICHAELS:, What do you know
about the qualifications of Officer Barcus to be on
the SWAT team?

A. Nothing
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MOVING PARTY’S UNDISPUTED MATERIAL '

' FACTS AND SUPPORTING EVIDENCE

“OPPOSING PARTY’S RESPONSE |

AND SUPPORTING EVIDENCE '

By (VS B

=T~ IR G N

1Q. What do you know about the qualifications of

Ofﬁcer Cornils to be on the SWAT team?
A. Notlnng

Q What do you know about. the quahﬁcatlons of
Ofﬁcer Turmner to be on the SWAT team?

A. Nothmg

’(Rodnguez Depo., 144:18- 145 1)

EE LS

“BY MR. MICHAELS: -What factors werc the

deciding factors in selecting Officer Barcus over the
other officers on the list when he was selected?

[Ob; ection omitted.]
THE WITNESS: I don't know.

Q. BY MR. MICHAELS: Same question for
Officer Cornils.

[Objection omitted.]
THE WITNESS: I don't know.

Q. BY MR. MICHAELS: Same question for
Officer Tumer.

[Objection omitted.]
THE WITNESS: I don't know.”
(Rodriguez Depo., 147:7-22.)

Rodriguez also testified that his belief that he was

retaliated against was just a “feeling” on his part.

Rodriguez Depo., 349:5-19.

237. (Repeat of UF 48, above ) When Rodriguez

was selected for the SWAT Tea.‘m, he was selected

‘ahead of other applicants who were white.

36
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MOV]NG PARTY’S UNDISPUTED MATERIAL ‘.

FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE _
__AND SUPPORT]NG EVIDENCE

- Supporting Eyzdence Lynch Decl. { 8, 10: l- )

;o

-

4

Issue Noﬂ : The Fifth Cause of Action for failure to preven‘t harassment, discrimination and

retaliation under the FEHA, as set forth in the FAC, includes and subsumes what is actually a

separate cause of action based on Burbank’s decision not to select Rodriguez for a temporary

training assignment. On said cause of aetion, there is no triable issue as to any material fact and

Burbank is ent1tled to _]udgment as a matter of law for the followmg reason: As a matter of law,

Burbank’s dec1s10n not to select Rodnguez for the temporary tralmng ass1gnment is not an

act1onable adverse employment action,” which is a necessary element of the prima facre case for

discriminatlon and retaliation.

MOVING PARTY'S UNDISPUTED MATERIAL
FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE
AND SUPPORTING EVIDENCE

238. (Repeat of UF 49, above.) Rodriguez was
not chosen to till in as a temporary training officer
fora one-week period while the regular training
ofﬁcer was on vacation durmg the per1od from _Tune
27 through July 4, 2009.

Supporting Evidence.; Rodriguez Depo.,
19:13-20:5; Rosoff Decl., 3, 11:7-13,

239. (Repeat of UF 50, above.) The temporary
training assignment (which lasted for one week) did
not involve any additional compensati_on. |
Supporting.E;Jidence: Rodriguez Depe.?
21:5-15. |

240. | (Repeat of UF 51, above.) The temporary
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"MOVING PARTY’S UNDISPUTED MATERIAL
__FACTS AND SUPPORTING EVIDENCE -

" OPPOSING PARTY’S RESPONSE

training assignment (which lasted for one week) did

not involve'any change in rank.

Suppofﬁng Evidence: Stehr ].)ecl."ﬂ 7,5:4-5.

_AND SUPPORTING EVIDENCE

241. (Repeat of UF 52, above.) Rodriguez had_
served as a Field Training Officer from Ja.nuary 2007
until to October 2008

Supportmg Evzdence FAC | 60 Stehr Decl

116, 4:25-5:2.

Issue No. 28: The Fifth Cause of Action for failure to prevent harassment, discrimination and -

retaliation under the FEHA, as set forth in the FAC, includes and subsumes what is actually a

separate cause of action based on Burbank’s decision not to select Rodriguez for a temporary.

training assignment. On said cause of action, there is no triable issue as to any material fact and

Burbank is ehtitled to judgincnt as a matter of law for the following reason: Burbank has

{ proffered a legitimate, non-discriminatory and non-retaliatory reason for its decision not to select

Rodriguez for the temporary training assignment, and Rodriguez cannot show that the reason was

pretextual.-

MOVING PARTY’S UNDISPUTED MATERIAL
FACTS AND SUPRORTING EVIDENCE

OPPOSING PARTY’S RESPONSE
AND SUPPORTING EVIDENCE

242.  (Repeat of UF 49, above.) Rodriguez was
not chosento fillinas a teiﬁpbrary training officer
for a one-week period while the regular training
officer was on vacation during the perlod from June
27 through July 4,2009. ¢ - ;o

Supporting Evidénce: Rodriguez" T)epo.,
19:13-20:5; Rosoff Decl. 13, 11:7-13. .

y
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“MOVING PARTY’S UNDISPUTED MATERIAL

FACTS AND SUPPORTING EVIDENCE

~ OPPOSING PARTY’S RESPONSE

243.  (Repeat of UF 54, above.) The officers

:assigned to fill in as temporary tr'aini.ngr officers

during this week were Ofﬁcers Krueger and

. Edwards

Supporting Evzdence Rodriguez Depo
23:1-13; RosoffDecl 93,11:7-13.

_AND SUPPORTING EVIDENCE

244.  (Repeat of UF 55, above.) Officers K.ruger :
and Edwards were selected by the Watch

Commander Lleutenant Er1c Rosoff based on the

.fact that they were good ofﬁcers who had been

working continuously in Patrol for at least a year and
who had expressed an interest in becoming reé;ula:r
Field Training Officers; Rosoff wanted to assist them
in their career development by giving them an
opportunity fo act as Field Training Ofﬁcers.-

Supporting Evidence: Rosoff Decl; 74, 8:12-
6. - o

"until October 2008

245.  (Repeat of UF 52, above.) Rodriguez had

: served as a Field Trammg Officer from January 2007

E-

Supporting Evidence: FAC 9 60; Stehr Deel.
q6,4:25-5:2.
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| Issue No. 29: The Fifth Cause of Action for failure to prevent harassment, discrimination and
'retaliation under the FEHA includes a claim for-failure to prevent harassment. On said cause of

| action, there is no triable issue as to any material fact and Burbank is entitled to judgment as a
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harassment

‘matter. of law for the followmg reason Rodnguez was not subjected to severe or pervaswe '

“MOVING PARTY’S UNDISPUTED MATERIAL

FACTS AND SUPPORTING EVIDENCE

T OPPOSING PARTY’S RESPONSE _

246. (Repeat of UF.65, above.) The Department .

received an anonymous letter complaining about
racial and ethhic remarks made by uﬁnamed BPD
officers.

Supportmg Evidence: Rodnguez Depo
234:16-20; Stehr Decl. § 3, 4:12- 15

. AND SUPPORTING EVIDENCE

247, (Repeat of UF 66, above. ) Rodriguez did not
send the anonymous letter, and he does not know
who did.

Supporting Evidence: Rodriguez Depo.,
235:3-5.

248.  (Repeat of UF 67, above.) An outside
attomey/mvestlgator Irma Rodriguez M01sa., was

hired by BPD to conduct an independent

'mvest1gat10n in to the alleganons contained in the

anonymous letter.-
Supporting Evidence: Rodriguez Depo.,
238:1-8; Stehr Decl. §'3, 4:12-15.

249. (Repeat of UF 68, above.) Moisa

1nterv1ewed more than a dozen ofﬁcers in Spring

2008. ~ o

Supporting Evidence: Rodriguez Depo.;
345:20-346:7; Stehr Decl. 14, 4:17-19.
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MOVING PARTY'S UNDISPUTED MATERIAL |

_FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE

250._ (Repeit of UF 69 above.) Rodrlguez was |

one of the officers interviewed by Moisa. |
Supportmg Evidence: Rodnguez Depo

238:9-10.© - . oo

__AND SUPPORTING EVIDENCE

251. (Repeat of UF 70, above.) Rodnguez did not ,

seek out Moisa to make any report or complaint,
Moisa contacted hjm for an interview.

Supportmg Evidence: Rodrlguez Depo

-349:24- 350 11.

“Q: But it was not a case of you voluntanly initiating
a contact with her to make a complaint. You
responded to a request to be interviewed; correct?

A: Yes.”

252. (Repeat of UF 71, above.) When he was
interviewed by Moisa, Rodriguez told her that he had
heard some derogatory commente made about
Hlspamcs years before, when he was a probatlonary
ofﬁcer but that since he had become a more
experlenced ofﬁcer nobody would make a comment
hke that in his presence

Supporting Evidence:
“Q. Other -- strike that. You -- do you recall telling
Irma Rodriguez that when you were a new officer --
a young officer in the department, still on probation,

or shortly thereafter, that you had heard derogatory
remarks, but you couldn't recall exactly what they

‘were, made about Hispanics?

A. Yes.

Q. Do you recall telling Irma Rodriguez that since
you had become a more experienced officer, that
people knew you had a strong personality and that
now nobody would make a statement like that

91
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T MOVING PARTY’S UNDISPUTED MATERIAL

FACTS AND SUPPORTING EVIDENCE

"OPPOSING PARTY’S RESPONSE
__AND SUPPORTING EVIDENCE_

negative about Hispanics, in your presence?

A. Somethingto that effect.”

[ Rodriguez Depo., 242:6-18)

EE

“Q. Okay. Did any of these remarks get said after
you.were on probatlon in your presence‘?

[Objection omltted ]
Q. BY MR. MICHAELS After the time that you

. successfully completed your probat10n

A Most of these comments I heard were earher in

my career, right around that time, my first year don't

know specifically if some bridged that line after --

.after the year mark. But shortly after that I left the

Thursday, Friday, Saturday day shift, and I didn't
hear those comments after I left that,”

(Rodriguez Depo., 248:5-16.)

253.  (Repeat of UF 72, above.) Rodriguez told
Moisa he heard Hispanics referred to as “paisas”-
(Sj)anish slang for countrymen or “paisano”), |
*12500°s” (reference to the Vehicle Code Section
prohibiting drivtng without a licenses); “those

people” or “your peeps,” and “Mojados.”

Rodriguez also told Moisa he had hear& comments

about Armenians.

Supporting Evidence: Rodriguez Depo.,
241 :9-12, 243:5-244:24, 244:25-245:12, 245: 18-
246 5, 246: 6~246 9.

254, (Repeat of UF 73, above. ) Rodriguez began

working for the BPD in 2004,

Supporting Evidence: Rodriguez Depo.,

- 92
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MOVING PARTY’S UNDISPUTED MATERIAL OPPOSING PARTY’S RESPONSE

FACTS AND SUPPORTING EVIDENCE
126:24 —127:1. C .

AND SUPPORTING EVIDENCE

255, (Repeat of UF 74, above.) Rodnguez
identified only two md1v1duals_- who made any of
these remarks: Officers Aaron Kendrick and Jared

Cutler.

Supporting Evieience.' Rodriguez Depe.,

240:3-8,241:9-12, 244:18-22, 244:25-245:12, 246:6-

12, 406'5—13 406'14—20

“Q ‘Do you recall anyone spe01ﬁcally who made
those remarks‘?

A, I've heard Kendrick refer to them as ‘your
peeps’ several times.

Q. Anyone else?
A. Cutler,
Q. Anyone else?

: A Not specifically.”

Rodriguez Depo 245: 23 246:5.

256. (Repeat of UF 75, above.) Officer Kendrick
was d1501p11ned asa result of Moisa’s mvestlgatlon
and a follow-up internal 1nvest1gat10n

Supporting Evidence: Rod.r_lguez Depo..,
248:17-23; Stehr Decl. § 5, 4:21-23.

| 257.  (Repeat of UF 76, above.) Officer Cutler left

the Department before any discipline resultmg from -

Moisa’ s mvestlgatlon eould be consldered
Suppartmg Evidence: *Rodnguez Depo.,
248:24-249:12; Stehr Decl. ] 5, 4:21-23.
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“MOVING PARTY’S UNDISPUTED MATERIAL

FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE

AND SUPPORTING EVIDENCE

258. (Repeat of UF 77, above.) Rodriguez’s
rei)ort to Moisa was accurate énd'cdrﬁplete.

Suppafﬁﬁg Evidence:

| “Q. So you told the truth; the whole truth; and -

nothing but the truth to Irma Moisa Rodnguez -
A. AsIremember it, yes.”

(Rodriguez Depo., 238:11-239:5.)

259. (Repeat of UF 78, above.) Rodriguez

réafﬁnﬁed in his deposiﬁo_n te.stimony what he vha_d- |

told Moisa: that all of the derogatory comments he

could recall were made during the first year or so of
his career.
Supporting Evidence :

“Q. Okay. Did any of these remarks get said after
you were on probation in your presence?

MR. GRESEN: Objection. Vague and ambiguous
as to "after you were on probation."

Q.. BY MR. MICHAELS: Afier the time that you
successfully completed your probation. :

A. Most of these comments I heard were earlier in

my career, right around that time, my first yearon. 1 |
| don't know specifically: if some bridged that line-

after -- after the year mark. But shortly after thatI -
left the Thursday, Friday, Saturday day shift, and I
didn't hear those comments after I left that.”

(Rodriguez Depo., 248:5-16.)

] e

(Repeat of UF 79 above ) Rodnguez

| initially testlﬁed that hlS report to M01sa included all

of the derogatory terms he could recall heanng about

Ty
7/

Hispanics.

94

. PLAINTIFE’S SEPARATE STATEMENT OF DISPUTED FACTS IN OPPOSITION




O ® N & U A W N

BOR ON R M R M Mmoo m m m em m a pes
8 N B I B U8 B 2 8% @ 3 &aa B & 0 = o

“MOVING PARTY’S UNDISPUTED MATERIAL | OPPOSING PARTY’S RESPONSE
__FACTS AND SUPPORTING EVIDENCE

Supportmg Evidence: Rodnguez Depo.,
246:13-247:10. '

_AND SUPPORTING EVIDENCE

26].. : (Repeat of UF 80 above.) Rodnguez later

festified to hearmg the additional terms gardeners

“Julios,” “half breed,” and “wetback.”

Supporring Evidence: Ro'driguez Depo.
420 4-421:2, 422:14-424: 4 425:3-426:9, 428 21—
429 21

262. (Repeat of UF 81 _above. ) Rodnguez is
unable to remember who made any of the comment
identified in UF 80, or when these terms were used,
or the context in which they were used.

Supporting Evitience: Rodriguez Depo.,
420:4-421:2, 422:14-424:4, 425:3-426:9, 428:21-
429:21. |

263. (Repeat of UF 82, above ) Sergeant Kelly
Frank made the following remark to Rodriguez
durlng Rodnguez s first year to elghteen months in
the BPD “You look 11ke the bad guys we chase

Supportmg Ewdence. Rodriguez Depo.,
310:13-310:23.

264.  (Repeat of UF 83, above.) In making this
comment Frank was refen'mg to the mid- 1960’s

Chevrolet Rodrlguez drove, which Frank felt looked

like the type of car the Burbank Police Department i

often sees driven by street racers. Frank did not

LY
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MOVING PARTY’S UNDISPUTED MATERIAL

FACTS AND SUPPORTING EVIDENCE

T OPPOSING PARTY’S RESPONSE

make this comment for any reason related to
Ro.d‘riguez’s ethnicity or national origin. o

Suppoﬂiﬁg Evidéncé: Declaréﬁon of Kelly
Frank (“Frank Decl.”), 993, 12:8-13 and 5; 12:17-
20. |

__AND SUPPORTING EVIDENCE

265. (Repeat of UF 84, above.) Rodriguez néver |

asked Frank what he had meant by this comment.
. Supporting Evidence: Rodriguez Depo.,
314:10-12. | |

266. (Repeai.: of UF 85, above.) 'In éarly 2009,
Rodriguez observed some quotations written on a
dry erase board in the Detective Bureau, which
Rodriguez was told were taken from what a witness
had said duriﬁg an interview,

' Sﬁpporting Evidence: Rodriguez Depo.,
202:11-21, 289:13-20, 204:18-205:6, and Exhibit

146 to Rodriguez Depo.

267. (Repeat of UF 86, above.) The phrases on
the dry erase 1b‘oard were as follows: ' |
‘.‘My friend...100 perceﬁt.”

“I tell you everything...100 percent.”

“Sir, please, I beg you.”

“Swear to God not 100 percent but 1000 percent.”
“Burbank poliée: Sir, 'what happencd;? Tell ﬁle.
What do you know? Well what do you know?.”

Supporting Evidence: Rodriguez Depo.,

96

PLAINTIFF’S SEPARATE STATEMENT OF DISPUTED FACTS IN Of;l"OSITION




v oo =1 ov W kA

10
11
12
13

14 .

15
16
17
18
19

20

21
2
23
24
25
26

27

- 28

s

-\

MOVING PARTY’S UNDISPUTED MATERIAL _

FACTS AND SUPPORTING EVIDENCE

"OPPOSING PARTY’S RESPONSE - |

294:16-29_5:_15 and Exhibit 146 to Rodriguez Depo.

AND SUPPORTING EVIDENCE

268. (Repeat of UF 87, above.) Rodriguez

considered these phraéé_s to be referring to . |

 Armenians because-of the use of the phrase “100

percent.”
Supporting Evidenée: Rodrigucz_ Depo., |
289:21-290:24.

269. (Répeat of UF 88, above.) ﬁodriguez.
considered thé use bf rthis p;hrase “100 peréeﬁt” , |
disrespectflﬂ or demeaning to Aﬁhenians.

Supporting'Evidence: Rodriguez Depo.,
290:22-292-11.

270. (Repeat of UF 89, above.) Rodriguez has
heard Armenians (including Armenian officers in the
BPD) use the words “100 pércent.” '

Supporting Evidence: Rodriguez Depo.,
290:22-292:25. | |

271. (Repeat of UF 90, above.) Rodriguez’s co-
plaintiff S.teve Karagiosian (who.is Armenian) also -
observed the Quoté.tions written on the dry erase
board and discussi:d the quotations with Lieutenant
Armen Dermenjian in Rodriguez’s presence.,

~ Supporting Evidence: Rodriguez Depo.,

1 209:1-24; FAC 1 3.

272. (Repeat of UF 91, above.) During that

conversation, Rodriguez told Dermenjian that he also
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"MOVING PARTY’S UNDISPUTED MATERIAL |

FACTS AND SUPPORTING EVIDENCE.

"OPPOSING PARTY’S RESPONSE |

felt the comments on the board were “inappropriate.”

Rodriguez does not recall saying anything else on’

the subject. Rodriguez did not rmake any other report

of the incident because Karagiosién already had. - -

Supporting Evzdence Rodriguez Depo

214:16-23, 215:6-17.

AND SUPPORTING EVIDENCE

273. (Repeat of 'UF 92, above.) Rodriguez

testified that the only people he belleved deserved

_ dlsmplme for any ha.rassmg, dlscnmlnatory or

retaliatory conduct were Kendrick, Cutler Frank,
and whoever wrote the remarks on the dry erase
board.

Supporting Evidence: Rodriguez Depo.,
282:18-284:11.

274.  (Repeat of UF 93, abeve.) Rodriguez
discussed some of the comments he heard with his
co-plaintiff Omar Rodriguez but he ceaseel having
any such conversatiens in early 2008 becaﬁse, in his
words, “my‘career had moved on end [ had kind of
gotten awaf from Officer Cutler and Officer
Kendrick, and I was just kind of away 611 my own.”

Supporting Evidence: Rodriguez Depo.,

314:13-315:22, 357:5-19.

275.  (Repeat of UF 94, above.) Rodriguez did not
discuss these ﬁigitters with Omar Redﬁguez for the

purpose of reporting them. He did not want them
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MOVING PARTY’S UNDISPUTED MATERIAL
. FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE

_AND SUPPORTING EVIDENCE -

-treported. Instead, he told Omar Rodriguez about the

‘commients because he trusted Omar Rodriguez not to

repeat them te anjrone else. |
Supporting Evidence: Rodri’guea‘Depo:,
376:5-11. '

-Issue No. 30: The Fifth Cause of Action for fallure to prevent harassment, dlscnmlnatlon and

retaliation under the F EHA includes a clalm for failure to prevent harassment On sa1d cause of :

actron there is no triable issue as to any material fact and Burbank is entitled to Judgment asa’

Callfornta Government Code Sectlon 12960(d).

‘| matter of law for the following reason: Rodnguez s harassment claims are time-barred under

MOVING PARTY’S UNDISPUTED MATERIAL
FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE
AND SUPPORTING EVIDENCE

276. (Repeat of UF 95, above.) Rodriguez filed
his DFEH complaint on May 27, 2009. FAC 4 67,
Exh1b1t G thereto.,

- (Repeat of UF 65 above.) The Department
received an anonymous letter complammg about
ra01al and ethnic remarks made by unna:med BPD
ofﬁcers f

Supporting Evidence: Rodrig:’ueiz Depo.,
234:16-20; Stehr Decl. q 3, 4:12-15.

(Repeat of UF 66, above ) Rodrlguez did not

- | send the anonymous letter, and he does not know

who did. i

Supporting Evidence: Rodri-guez Depo.,
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FACTS AND SUPPORTING EVIDENCE

T OPPOSING PARTY'S RESPONSE

235:3-3.

AND SUPPORTING EVIDENCE

279. - (Repeat of UF 67, above.) An outside ,

attomey/ipvestigator,‘ Irma Rodriguez‘ Moisa, was

hired,by BPD to conduetanindependent- T

investigation in to the allegations contained in the |
anonymous ietter. ' | 7

Supporting Evz'dence: Rodriguez Depo.,
238:1-8; Stehr Decl. § 3, 4:12-15.

280. (Repeat of UF 68 above ) Moisa

interviewed more than a dozen ofﬁcers in Spring

20-08. | |
Supporting Evidence: Rodriguez Depo.,

345:20-346:7; Stehr Decl. {4, 4:17-19.

281. (Repeat of UF 69, above } Rodriguez was

one of the officers interviewed by Moisa.
Supporting Evidence: Rodriguez Depo.,

238:9-10. | |

282. (Repeat of UF 70, above.) Rodriguez did not

seek out Moisato make any report or complaint:

Moisa contacted him for- an interview. |
Supporting Evidence: Rodriguez Depo.,

349:24-350:11.

“Q: But it was not a case of you voluntarily initiating

a contact with her to make a complaint. You

responded to a request to be interviewed; correct?

A: Yes”

283. (Repeat of UF 71, above.) When he was
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_mtemewed by Moisa, Rodriguez told her that he had
‘heard some derogatory comments made about ¢

Hispanics years before, when he was a probationary .-

ofﬁber, but that since he had become a more

| experienced officer nobody would make a comment

like that in his presence.
Supportmg Evidence:

“Q. Other ---strike that. You -- do you recall telhng
Irma Rodriguez that when you were a new officer --
a young officer in the department, still on probation,
or shortly thereafter, that you had heard derogatory
remarks, but you couldn't recall exactly what they

1| were, made about Hispanics?

A. Yes.

Q. Do you recall telling Irma Rodriguez that since
you had become a more experienced officer, that
people knew you had a strong personality and that
now nobody would make a statement like that,
negative about Hispanics, in your presence?

A. Something to that effect.”
(Rodriguez Depo., 242:6-18.)

Ckkok

“Q.. Okay. Did any of these remarks get said after
you were on probation in your presence?

i [Objection omitted.]

Q. BY MR. MICHAELS: After the time that you
successfully completed your probation.

A. Most of these comments I heard were earlier in

‘my career, right around that time, my first yéar don't

know specifically if some bridged that line after --
after the year mark. But shortly after that I left the
Thursday, Friday, Saturday day shift, and I didn't
hear those comments after I left that.”

{Rodriguez Depo., 248:5-16.)

" MOVING PARTY’S UNDISPUTED MATERIAL | OPPOSING PARTY’S RESPONSE
" FACTS AND SUPPORTING EVIDENCE AND SUPPORTING EVIDENCE
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MOVING PARTY’S UNDISPUTED MATERIAL
FACTS AND SUPPORTING EVIDENCE

OPPOS]NG PARTY’S RESPONSE

BT B

284, (Repeat of UF 72, above.) Rodriguez told

| Moisa he heard Hispanics referred to as “paisas”

(Spanish slang for. coﬁﬁttyman or “paisano”);

' “12500°s” (reférence to-the Vehicle Code Seé’ﬁdn -

prohibiting driving without a licenses), “those
péople” ot “your peeps,”. and “Moj ados.” |
Rodriguez also told Mo1sa he had heard comments
about Armemans

Supportzng Evi&ence 'Ro drigﬁez 'Depo
241 9-12, 243:5-244: 24 244:25-245:12, 245: 18-
246:5, 246:6-246:9.

_AND SUPPORT]NG EVIDENCE 7

285. (Repeat of UF 73, above.) Rodriguez began
working for the BPD in 2004. |

Supporting Evidence: Rodriguez Depo.,
126:24 — 127:1.

286. (Repeat of UF 74, above.) Rodriguez
identified only two individuals who made any of

these remarks: Officers Aaron Kendrick and Jared

| Cutler.

Supporting Evidence: Rodriguez Depo., -

240:3-8, 241:9-12, 244:18-22, 244:25-245:12, 246:6-

12, 406:5-13, 406:14-20.

“Q. Do yourecall anyone spemﬁcally who made

-those remarks? .

A, I’ve heard Kendnck I‘e‘fer to them as ‘your
peeps’ several times. .

Q. Anyone else?
A. Cutler.
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"MOVING PARTY’S UNDISPUTED MATERIAL

FACTS AND SUPPORTING EVIDENCE

T OPPOSING PARTY’S RESPONSE

AND SUPPORTING EVIDENCE

Q Anyone else?

‘A, Not spee1ﬁc_a11y."’- L
Rodriguez Depo., 245:23-246:5. '

K=} =] ~ A th 9% b2

287. (Repeat of UF 75, above.) Officer Kendrick
was disciplined as aAresult of Moisa’s invesﬁgation .
and a follow—up internal mvestlgatlon

. Supporting Evzdence Rodnguez Depo
248 17- 23 Stehr Decl. 11 5,4 21 -23.

288. (Repeat of UF 76 above. ) Officer Cutler left
the Department before any discipline resulting from
Moisa’s investigation could be considered.
Supporting Evidence: Rodriguez Depo.,
248:24-249:12; Stehr Decl. § 5, 4:21-23.

289. (Repeat of UF 77, above.) Rodriguez’s

report to Moisa was accurate and complete.
S’upporting Evidence: |

“Q. So youtold rhe truth, the whole truth, and

-nothlng but the truth to Irrna Morsa Rodnguez -

A. Asl remember it, yes.”

(Rodriguez Depo., 238:11-239:5))

290. (Repeat of UhF 78, above.) Rodriguez
reaffirmed in his deposition testimony what he had
told Moisa: -that all of the derogat‘ery comments he

could recall were me,de during'th first year or 0 of

his career. v

Supporting Evidence:
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MOVING PARTY’S UNDISPUTED MATERIAL |

. FACTS AND SUPPORTING EVIDENCE

“OPPOSING PARTY’S RESPONSE

o o 1 v WLh

| “Q. Okay. Did any of these remarks get said after
| you were on probation in your presence‘? '

MR. GRESEN Objection. Vague and amblguous |

as to "after you were on probation.” :

1 Q. BY MR. MICHAELS: After the time that you

successfully completed your probation.

A. Most of these comments I heard were earlier in
my career, right around that time, my first year on. 1
don't know specifically if some bridged that line
after -- after the year mark. But shortly after that I
left the Thursday, Friday, Saturday day shift, and T

-didn't hear those comments after I left that.” -

(Red:iguez Depo., 248:5-1 6.)

AND SUPPORTING EVIDENCE. -

291.. (Repeat of UF 79, above.) Rodrigucz
initially testified that his report to Moisa included all
of the derogatory terms he could recall hearing about
Hispanics.

Supporting Evidence: Rodriguez Depo.,
246:13-247: 16.

292. (Repeat of UF 80, ébove.) Rodriguez later
testiﬁed to hearing the addiﬁonal terms “gardenere,”
“Julios,” “half breed ” and “wetback ”

Supporting Evzdence Rodnguez Depo
420:4-421:2, 422:14-424:4, 425:3-426:,9, 02821

429:21. o

293. (Repeat of UF 81, above.) Rodriguez is

unable to remember who made any of the comment - j

identified in UF 80, or when these terms were used, :

or the context in which they were used.” ' |

Supporting Evidence: Rodriguez Depo.,
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[ MOVING PARTY’S UNDISPUTED MATERIAL

FACTS AND SUPPORTING EVIDENCE

~OPPOSING PARTY'S RESPONSE .

420:4-421:2, 422:14-424:4, 425:3-4269, 428:21-
429:21. "

AND SUPPORTING EVIDENCE

294, (Repeat of UF 82, above.) Sergeant Kelly .
Frank made the following remark"to"Rodriguez -
during Rodnguez s first year to elghteen months in
the BPD: “You look liké the bad guys we chase.”

Supporting Evidence: Rodriguez Depo.,

: 310 13-310: 23

(Repeat of UF 83, above ) In rnakmg thls
comment, Frank was refernng to the mid- 1960 s
Chevrolet Rodriguez drove, which Frank felt looked
like the type of car the Burbank Police Department
often sees driven by street racers. Frank did not
make this comment for any reason related to
Rodriguez’s ethnicity or national origin.

Supporting Evidence: Declaration of Kelly

Frank (“Frank Decl.”); 93, 12:8-13 and 5, 12:17-

20.

296. (Repeat of UF 84, above.) Rodriguez never

‘asked Frank what he had meant by this coMent.

Supporting Evidence: Rodriguez Depo.,
314:10-12.

297. (Repeat of UF 85, above ) In early 2009

Rodnguez observed some quotatlons written on a

dry erase board in the Detective Bureau, which -

Rodriguez was told were taken from what a witness
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| MOVING PARTY’S UNDISPUTED MATERIAL

FACTS AND SUPPORTING EVIDENCE

“OPPOSING EARTY?S RESPONSE B

had said. dunng an interview.

Supportmg Evidence: Rodfiguez Depo

202: 11 21 289:13- 20, 204: 18—205 6, a.nd Ex}nblt ‘
1 146 to Rodnguez Depo |

AND SUPPORTING EVIDENCE

298. (Repeat of UF 86, above.) The phrases on
the dry erase bo'arci were es follows: |

“My friend...100 percent.”

“T tell yeu everything 100 percent

“Sir, please I beg you.”

“Swear to God not 100 percent but 1000 percent.”

“Burbank police: Sir, what happened? Tell me.

What do you know? Well what do you know?.”
_Supporting Evidence: Rodriguez Depo.,

294 16-295:15 and Exhibit 146 to Rodriguez Depo

299. (Repeat of UF 87 above.) Rodriguez
considered these phrases to be referring to
Armenians because of the use of the‘phrase “100
percent ” | |

Supportzng Evzdence Rodrlguez Depo.,
289:21 290 24.

300. (Repeat of UF 88, above.) Rodriguez
considered the use of this phrase “100 percent”
dlsrespectful or demeaning to Armenians.

Supporting Evzdence Rodnguez Depo
290:22-292-11.

301. (Repeat of UF 89, above.) Rodriguez has
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“MOVING PARTY’S UNDISPUTED MATERIAL
_FACTS AND SUPPORTING EVIDENCE

~ OPPOSING PARTY’S RESPONSE

AND SUPPORTING EVIDENCE

heard Armemans (including Armeman ofﬁcers in the
BPD) use the Words “100 percent.” |

Supporting Evzdence Rodrlguez Depo

129022292225, - - - - . o . o L

302. (Repeat of UF 90, above.) Rodriguez’s co-

plaintiff Steve Karag1031an (who is Armeman) also -

observed the quotations wntten on the dry erase
board and discussed the quotatrons w1th Lleutenant
Arrnen Dennen_]lan n Rodrlguez S presence.

Supportmg Evidence: Rodnguez Depo .
209:1-24; FAC 93.

303. (Repeat of UF 91, above.) During that
conversation, Rodriguez told Dermenjian that he also
felt the comments on the board were “inappropriate.”
Rodriguez does not recerll saying anything else on
the subject. Rodriguez did not ma.ke any other report
of the 1n01dent because Karag10s1an already had.

Supportmg Evidence: Rodrlguez Depo
214:16- 23, 215 :6-17.

304, (Repeat oFUF 92, above.) Rodriguer
testified that the only people he believed deserved
discipline for any harassing, discriminatory or
retallatory conduct were Kendrick, Cutler, Frank,
and whoever wrotel the remarks on the dry erase:

board.

Supporting Evidence: Rodriguez Depo.,
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"MOVING PARTYS UNDISPUTED MATERIAL:
FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE |

383- 18-284:11.

AND SUPPORTING EVIDENCE

305. (Repeat of UF 93, above..) Rodriguez

discussed some of the comments he Heard with his

] ce-plaintiff OmaI-Rodriguez but he ceasedhaviﬁg

any such conversations in early 2008 because, in his

words, “my career had moved on and I had kind of -

gotten away from Ofﬁcer Cutler and Officer

Kendnck and I was Just kind of away on my own.”
Supportmg Evzdence Rodriguez Depo
314:13-315:22, 357 5-19.

306. (Repeat of UF 94, above ) Rodriguez d1d not
discuss these matters with Omar Rodriguez for the
purpose of reporting them. He did not want them
reported. Instead, he told Omar Rodnguez about the
comments because he trusted Omar Rodriguez not to
repeat them to anyone else.

Supportmg Evzdence Rodnguez Depo.,
376:5-11.

Issue No. 31: Burbank is entitled to su“n“upary adjudication as to the entire Fifth Cause of Action

for failure to prevent discrimination, retaliation and harassment in violation of the FEHA, as set

forth in the FAC, because Burbank is entitled to summary adjudication as to each of the claims

included and subsumed therein, for the reasons stated in Issues 21 through. 30, infra.

MOVING PARTY’S UNDISPUTED MATERIAL
FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE

307. (Repeat of UF 57, above.) Rodriguez

AND SUPPORTING EVIDENCE
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MOVING PARTY’S UNDISPUTED MATERIAL,
FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE

identifies the three decisions described above (that

is, his transfer from an SED éssigmrient toan

assigninenf in Patrol, the fact that he was not the first
officer selected for a positidn‘-on the _SWAT Team,

and Burbank’s failure to choose him for a temporary

Vassignme'nt tfaining another ofﬁcer) as the only three

reasons he was dissatisfied with his employment.
Supporting Evidence: Rodriguez Depo.,
26:1-14. | |

_AND SUPPORTING EVIDENCE

308. (Repecat of UF 58, above.) Rodriguez is
currently employed by the BPD.

Supporting Evidence: Lowers Decl. § 3,
1:12-13; FAC | 4. .

309. (Repeat of UF 59, above.) Rodrigﬁez has not
been discip.lined during his employment with the
BPD. |

| Supporting Evidénce: Rodriguez Depo.;
442:22-23. |

310, (Repeat of UF 60, above,) Rodriguez has nof
been denicd a prombtion duriﬁg his err_lplo_‘yment .
with the BPD. '

Supporting Evidence: Rodriguez Depo.,
17:15-20. '

311. (Repeat of UF 61, above.) Each of the
performance evaluations Ro;d‘r:igucz has been given.-

during his employment w1th the BPD reflected the
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MOVING PARTY’S UNDISPUTED MATERIAL |  OPPOSING PARTY’S RESPONSE
FACTS AND SUPPORTING EVIDENCE ____ | AND SUPPORTING EVIDENCE

fact that he had been perfonmng his job in an above-

satlsfactory or better manner.

Supportmg Evidence: Rodnguez Depo., 333 ‘
. 18 25.

312. (Repeat of UF 62, above. ) Rodriguez sought :

' four special assignments and got all of them: F1e1d

Training Ofﬁcer, Special Enforcement Detail,
Special Response (or SWAT) Team and U S.

‘ _Ma:rshall’s Task Force

Supporting Evidence: Rodriguez Depo.,
18:24-19:2, 2554-16, 28:15-17, 143:16-23, and
449:9-20.

313. (Repeat of UF 63, above.) Rodriguez does
not know of any white officer in the BPD who has a
better track record than Rodrlguez himself in gettlng
every assignment and duty they requested.

Supporting Evzdence Rodriguez Depo
472:13-18.

314. 'Burbank incorporates by reference
Undisputed Material Fact Nos. 190 tnrough 306 ..

above.

Plalntlff incorporates hlS responses to

Facts Nos. 190 thrt)ugh 306 he-eln

SIXTH CAUSE OF ACTION

(Violation of Publlc Safety Ofﬁcers Procedural Bill of nghts (“P()BRA”)/Govemment Code

Section 3300 et seq.)
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Issﬁé No 32: Thei'é is no ﬁ;iéblé'issﬁe-aé"tb any matenal fact and Bﬁrbéri.k'his ehﬁfled'tc; j ud‘glrl-ei:lt“
asa matfer of law on the Sixth Cause of Actlon for v101at10n of POBRA because POBRA does not |
create an alternate remedy for FEHA claunb and there is no remedy under POBRA for any
d1scr1m1nat1on, harassment or reta.hatlon, as alleged m-.the FAC.

4 .
4

MOVING PARTY’S UNDISPUTED MATER.[AL OPPOSING PARTY’ S RESPONSE
FACTS AND SUPPORTING EVIDENCE AND SUPPORTING EVIDENCE

This issue raises a question of pure law.  There are . | Disputed. As Plaintiff’s Opposition states,
no undisputed material facts necessary to support the BPD has committed additional

ﬂ_ﬁs Issue. | violations of POBRA since the filing of '
| the FAC. As suc.h, Defendant’s motionl
should be treatec.i‘ as a motion for Judglﬁent
on the Pleadings and Plaintiff should,'
under California law, be permitted to

amend his complaint, See section IX of

Plaintiff’s Opposition.

Issue No. 33: There is no triable isste as to any material fact and Burbank is entitled to judgment
as a matter of law on the Sixth Cause of Action for viclation of POBRA for the same reasons it is
entitled judgment as a matter of law on Rodriguéz’s FEHA causes of action (see Issues 1 through

9, I'G'fthrough 11, 12 through 20, 21 through 31, irnfra).

MOVING PARTY’S UNDISPUTED MATERIAL OPPOSING PARTY’S RESPONSE
FACTS AND SUPPORTING EVIDENCE AND SUPPORTING EVIDENCE

315. Burbank incorporates by reference Plaintiff incorporates his responses to

Uh'disphted Material Fact Nos. 1 through 314, above. | Facts Nos. 1 thfough 314 above.
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'Issue No 34 There is no 11'1ab1e issue as to any matenal fact a.nd Bu:rba.nk is ent:ltled to _]udgment |

asa matter of law on the S1xth Cause of Action for v1olat10n of POBRA because all relevant

provisions of POBRA deal spemﬁca.lly with the 1mp051t10n of d1501p11ne or the demal of

promotions, and Rodrig‘uez was never disciplined nor denied a promotion. ~

. MOVING PARTY’S UNDISPUTED MATERIAL

FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE

316. (Repeat of UF 59, above.) Rodriguez has not -

been disciplined during his employment with the
BPD. - B

| Supportmg Ewdence Rodnguez Depo.,
442 22-23.

AND SUPPORTING EVIDENCE

317. (Repeat of UF 60, above.) Rodriguez has not
been denied a promotion during his employment
with the BPD.

Supporting Evidence: Rodriguez Depo.,
17:15-20. | |

Issue No. 35: There is no triable issue as to any material fact and Burbank is entitled to judgment

as a matter of law on the ;Sixtll Cause of Action for violation of POBRA because Rodriguez failed

to file a claim alleging any'_lngBRA violation under the Government Claims Act, and his failure to

so file bars him from filing a lawsuit for POBRA violations against Burbank.

MOVING PARTY’S UNDISPUTED MATERIAL
FACTS AND SUPPORTING EVIDENCE

OPPOSING PARTY’S RESPONSE
AND SUPPORTING EVIDENCE

318.  Rodriguez filed his (Goyernment Claim with
the City on May 27, 2009. .
Supporting Evidence: FAC 679, Exhibit H

| Undisputed.
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MOVING PARTY’S

IDISPUTED MATERIAL |

OPPOSING PARTY’S RESPONSE ||

FACTS AND 'SUPPORTING EVIDENCE
_ thereto. . : '

AND SUPPORTING EVIDENCE

1319, Rodﬁguez’é Govemment Claim form makes

no mention of any claim under POBRA.
" Supporting Evidence: FAC 679, Exhibit H

thereto.

Und_isputed. But as Plaihtiﬁ"s

' Mcmora_ndum of Points and Authorities
‘| articulates since the filing of Plaintiff’s’

First Amended Complaint, the BPD has

committed additional further POBRA B
v_iolafions against Plaintiff. See Section |
VII of Plaintiﬁ"s_ Memorandum of foiﬁ_ts
and Authofi.i;ies. As such, this coul;f should
properly ﬁeat Defendant’s motioﬁ as one
for judgment on the pleadings and grant
Plaintiff the right to amend his complaint.
See footnotes of Plaintiff’'s Memorandum

of Points and Authorities.

- Aar
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SEVENTH CAUSE OF ACTION

A (Injunctive Relief)

Issue No. 36: There is no triable issue as to any material fact and Burbank:is entitled_to judgment
as a matter of law on the Seventh Cause of Action for “injunctive relief” for the reasons it is
entitled to judgment as a matter of law on Rbdriguez’s other causeé of action (see Issues 1 through

9, 10 through 11, 12 through 20, 21 through 31, 32 through 35, infra).

MOVING PARTY’S UNDISPUTED MATERIAL |  OPPOSING PARTY’S RESPONSE

FACTS AND SUPPORTING EVIDENCE AND SUPPORTING EVIDENCE
320. Burbank incorporates by reference » Plaintiff incorporates his responses to-
Undisputed Material Facf Nos. 1 through 319. | Facts Nos. 1 tlﬁough 319 above. |
114 | | -
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Pla:mtlﬁ ELFEGO RODRIGUEZ also submlts the followmg statement of addltlonal

matenal facts that raise a triable i 1ssuc, together with rcferences to supportmg ev1dence in

opposition to Defendants Motlon for Summary Judgment, or Alternatwely, Summary

Ad_]udlcatlon agamst Plaintiff ELF EGO RODRIGUEZ.

ISSUE.NO. 1

WHETHER DEFENDANT CITY OF.BURBANK VIOLATED THE FAIR

EMPLOYMENT AND HOUSING ACT.

ADDITIONAL-MATERIAL FACTS .

_SUPPORTING EVIDENCE

32]1. 'The Burbank Police Department is

| organized into four divisions, in order of prestige and

importance: (1) Administrative, (2) Investigation; (3)

operations, and (4) Patrol.

O. Rodriguez Decl. 410, 3:8-11; 937,

2:2-23.

322. 'When an applicant is hired following
academy training, or laterals in as an officer from
another enforcement agency, he or she is placed in

the Patrol Division as a regular patrol officer.

O. Rodriguez Decl. 13, 4:2-8.

-1 323.  Patrol officers work a “beat,” that is, they

.patrol a specific gcographlc area, usually in apohce

car.

0. Rodriguez Decl. 113, 4:2-8; 28, 6:27-

7:1.

324, The probationary period for a new officer is
one year. During the first six months, the patrol
officer is assigned to three Field Training Officers

(“FTO”). The patrol officer partners with and works

nnc'l_er the guidance of each of the three FTOs fora

th month period. At the end of the first six months,

if all three FTOs determine that the rookie patrol

| officer is ready, the officer will be assigned a car,

O. Rodriguez Decl. 110, 3:8-11; 1] 37,

2:2-23.
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and will complete the year-long probation on his .

own beat.

325.  After passing the one-year probationary

period, the officer attains civil service status and can

'only be terminated for cause and is entitled to certain

due process rights.

O. Rodriguez Dec}. {13, 4:1-8.

326.  The patrol officer’s only real exposure to l
management is with his or her Patrol sergeant, and
other Patrol D1v131on managers at the begmmng and
end of the shift. They recelve their ﬁeld 1nstruqt10ns
from Dispatch,- and beat work IS considered routine

when compared to other specialized units.

O: Rodriguez Decl.‘ﬂ28, 6:27; 7:1.

327. Some assignments are 1"1’101'6 sought after and
prestigious than others because they offer exposure
to upper management (and, in some cases, other
federal, state and county agencies) and the

opportunity for broader experience and training.

O. Rodriguez Decl. {920-27, 5:9 - 6:26.

-328.  Field Training Officer. Assignment as an

FTO is considered a very prestlglous assignment and

is an unofﬁc1a1 prerequisite to a promotion to

sergeant or above.

Taylor Decl., 9, 4:17-18.

329. The competition for an FTO assignment is
fierce and certain requisites must be met in order to

be con51dered First, the ofﬁcer applicant must have

1| at least two years expenence as an officer with the

Department.

0. Rodriguez Decl. 13-17, 4:1-21;

Taylor Decl., 10, 4:25-26.

330. Second, the officer applicant must be

0. Rodriguez Decl. §13-17, 4:1-21;
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recognized by senior officers and through annual

performance evaluations as an excellent officer.

T Taylor Decl, 10, 4:25-26.

331.  Third, the officer applicant must submit a
wﬁ_ti;en memorandum of interest-which sets forth the

officer’s basic qualiﬁcatidns as well as any uniqllie:

skills or experience that the officer can contribute to

the training experience.

O. Rodriguez Decl. §13-17, 4:1-21

332.  Fourth, the officer applicant must pass an

oral interview.

{ O. Rodriguez Decl. 13-17, 4:1-21;

Taylor Decl., 10, 4:25-26. -

333. Despite numerous ob_sﬁcles, Plaintiff, as Well
as two other plaintiffs in this action — Omar
Rodriguez and Steve Karagiosian — managed to earn

appointments as Field Training Officers.

E. Rodriguez Decl. 11, 3:18-22;

Karagiosian Decl., 32, 6:4-5.

334. Special Response Team (“SRT”). Inclusion

| on the Special Response Team (“SRT™), unlike other

assignments, is not full time. The SRT is Burbank’s

version of a “SWAT” team,

E. Rodriguez Decl. 116-20, 4:14-25;

O. Rodriguez Decl. 132-33, 7:13-25.

335.  An officer in any assignment can be

simultaneously assigned to SRT.

E. Rodriguez Decl. J11, 3:18-22.

336.  Assignment to SRT is not a routine or
random of assignment. An officer must have special
qualifications in order to be assigned to SRT. An

officer must pass a marksmanship test as well as a

"physical agility/obstacle test.

Dunn Decl. 12, 2:5-8.

1 337.  The officer is ranked solely upon his or her

performance on these two tests. The physical

agility/obstacle course test is graded on a pass/fail

E. Rodriguez Decl. §16-20, 4: 16-28.
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‘basis. The firearm qualification test is graded in- -

terms of the' applican-t’s'r actual marksmanship score.

338. The Department may also consider other

experience if that experience is relevant to SRT

-duties._ For éxample; an officer with speciﬁc SWAT

experience on another agency’s SWAT team is
relevant. However, it is the exception, and not the
rule, to select SRT officers based on previous

experience.

Dunn Decl. 14, 2:12-14.

339. A former Marine’s “expert marksman”

qualification is irrelevant to selection to a SRT

assignment since the actual scoring criteria is inferior
to criteria for the BPD’s “distinguished expert”
designation. All BPD SRT members must have a

“distinguished expert” designation in marksmanship.

Dumm Decl. 15, 2:15-24,

340. Experience as a “custody deputy” on the Los
Angeles Sheriff’s Department (“LASD”)

Emergéncy Response Team ("‘ER'T”) is irrelevant to'
selecticﬁi to a SRT assignmenf. All deputies who at |

some point are assigned to a jail are “custody

deputies” and all are on the ERT. LASD ERT

members receive no special training.

T

Dunn Decl. {6, 2:25-3:4.; O. Rodriguez

Decl.

. p- , line

341. In 2007, Plaintiff first applied for assignment
to SRT. Plaintiff passed his physical agility/obstacle

course test, which is a pass/fail examination.

A

E. Rodriguez Depo., 112:18-115:5; E.
Rodriguez Decl. 111117-20, 4:17-28.

T

342. In 2007, Plaintiff excelled on his firearm

qualification/marksmanship test, outperforming

" B- Rodriguez Decl. §17, 4:17-20; O,

Rodriguez Decl. 154, 10:15-22,
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-Ofﬁcer- Bar_cué. _

343, 'Despite' Plaintiff being the strdnger, more,

qualiﬁcd applicant, Ofﬁcer‘BaIcus, a"'Cauc'asian, was

selected for as-si.gnment to SRT, and not Plaintiff.

E. Rdd;'iguez quo.; 443:23;430:14; E

Rodriguez Decl. §§16-20, 4:14-28.

344. In 2008, Plaintiff applied a second time for
assignment to SRT. Plaintiff once again passed his

physical agility/ma.rksmanship test. This tiﬁle,

Plaintiff scored the bést on the firearm

qualification/marksmanship test, outperforming both

Ofﬁcers. Tmnér and Cornils.

E. Rodriguez Dépo., 443:23:430:14; E,

Rodriguez Decl. 1Y16-20, 4:14-28.

345. Despite being the best qualified applicant for
selection to a SRT assignment, Plaintiff -was once

again passed dver for a SRT assignment

E. Rodriguez Depo., 443:23-430:14; E.

Rodriguez Decl. §Y16-20, 4:14-28.

346.

Conflicting reasons were given to Plaintiff as

to why he was passed over twice. He was told one

time that he worked too much overtime on his full

time assignment for consideration.

E. Rodriguez Depo., 443:23-430:14; E.

Rodriguez Decl. 16-20, 4:14-28.

347. The Department now claims that he was less

qﬁaliﬁed than the other candidates. Such is not true.

‘See Disputed Facts Nos. 342 and 343,

supra.

348, ' Special Enforcement Detail (“SED”). Of
all of the:'épécialized assignments, 'e.g., bike patrol,
school resources officer, SRT, FTO, gang detail, the
Special Enforcement Detail is the most prestigious

and most sought after assignment.

.E. Rodriguez Decl. {14, 4:4-8; O.

Rodriguez Decl. 1920-22, 5:9-28.

>f
Taylor Decl. {12, 5:14-15.

349. .SED is the oldest specialized detail in the
Department — SED has been an active detail for the

past thirty years.

Taylor Decl., 912, 5:6-8;

O. Rodriguez Decl. 420, 5:9-11.
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-3 50. Among the most 1mp0rtant reasons for tlus
dctall’s prestlge are the opportumtles (a) to obtam
the necessary skills and knowledge_to becomie a

detective and/or promotion in departmients other than

patrol; (b) for expo$1‘1re of one’s skills a.ndf_talents to

multiple units and divisions within the department;
and (¢) carecr-ehhancing exposure to and .

opportunities to participate in various federal, state

-and county law enforcement task forces sponsored

by agencies, such as the DEA, ATF, iCE,_ FBI,

. | DVM, Postal Inspeetors, etc. BPD does net select

the officers for assignment to these task forces. The
task forces identify and select the officers that they
want. Therefore exposure is critical, and this type of
exposure is not available if an officer is aésigned to

patrol.

| Taylor Decl 1[12 5: 14-21

O Rodnguez Decl 1120 31, 5: 9 7 11.

351. The application process for seIecﬁon to SED
is grﬁelirig. First, in order to apply, an officer must
possess at least three years experience asa police

ofﬁcer and at least two of those years must be with

the BPD

Taylor Decl., 12, 5:14-21;.

352. Tne officer must submit a memorandum of
interest whlch sets forth all of his quahﬂcatmns
including unique qualifications such as forelgn
Ia.nguagc skills, spec1ahzed law enforcement

educatlcn, eic. The officer must also submlt a

resume.

Taylor Decl., |12, 5:8-11.
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*353. There is an oral inte,rvli't_aw‘ with three high;., o

ranking officers..

Taylbr Decl;; q12, 5':‘1i1-12; O. Rodriguez |

Decl. 122, 5:20-28.

354, Based on the aforementioned qualifications,

subrﬁissior_l and interview, the applicant is ranked. If N

an applicafiﬁs rank is sufficiently h1gh, the candidate

may be assigned to the SED.

0. Rodriguez Decl. 75, 52028,

355. SED is one of the few assignments vﬁth a

fixed term: three years.

S. Karagiosian Decl., 122, 4:12-23,

356. Any dﬁicér who successfully completesa
three year as_sigﬁment with the SED is almost always
guaranteed a prbrnotion to the rank of -.Dctective if

that officer applies for such promotion.

lTaYlor Dec}., 113, 5:22-24; O. ‘Rodriguez

E. Rodriguez Decl. 14, 4:4-8.

357. For the past twenty years, every officer who
has successfully completed the SED assignment has
been promoted to Detective. An officer who

completeé an SED assignment is considered “the

best of the best.”

Taylor Decl., 13, 5:22-24; O. Rodriguez

Decl. 127, 6:24-26.

358. First, an SED officer performs detective work
and works with detectives. An SED officer learns
and applies the laws that relate to detective work. An
SED ofﬁccrldevelops law enfor_qement contacts and

resources (freqhiently through coordination with

various Task Force) outside the BPD which will be

‘useful to him personally, and to the Detective Bureau

in general.

Taylor Decl,, 12, 5:15-17; O. Rodriguez
Decl. 122-27, 5:9-6:26; E. Rodriguez

Decl. qY13-15, 3:27-4:12.

Loy

359, When Plaintiff joined the BPD in 2004, he

was subjected to regular humiliating insults and

E. Rodriguez Decl. 4, 2:10-13.
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. treatment by both h13 peers and by superior ofﬁcers

He said nothmg because he was on probatlon

-360. Even after Plaintiff completed his probation,
the insults continued. Plainti.ff rarely complained |

becausé many of the perpetratoss of this treatment

were known social friends of the Chief and other.
high rahking officers, and retaliation wo‘uldbe a
likely result.

| E. Rodriguez Decl. 75, 2:14-18.

361. 'Starting in 2007, Plaintiff did complain to
both Lt Omar Rodnguez (another plamtlff in thls

aotlon) and to Lt. Armen Dermenjian.

E. Rodriguez Decl. {8, 3:3-7.

362. One incident about which Plaintiff
complained was the discriminating langunage
employed by Sgt. Kelly Frank. Frank encountered
him in the police parkmg garage, confronted h1m
and said, “You look like the guys we chase.”

. -1il

Frank admits tnaking the statement tbat
“you” look like the bad guys we chase.

DF #82. Frank did not say “your car”

looks like the bad guys we chase. Further,

Detective Frank said these words when |

Plaintiff Rodriguez was outside of his car

and he referred directly to Plaintiff

Rodrignez. As a result; a trier of fact

could find that Detective Frank was not

referring to the car and was, in fact,
referring to Elfego Rodriguez. See also E.

Rodriguez Decl., 176-7, 2:19-3:2.

363. Franks admits to making the statement
referenced above to Plaintiff, Frank now belatedly

explains that he was referencing Plaintiff’s vintage,

_.-| Frank admits making the statement that

“you” look like the bad guys we chase.
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classic car, and not Plaintiff’s personal appearance. -

Franks admits that he used the word “you,” and did

not say, “Your cat looks like the ones we chase.”

DF #82. Frank did not say “your ear”

. .look_s liké the bafd guyé_We;chase. Furtﬁcr, .

Detective Frank said these words when

| Plaintiff Rodriguez was outside of his car

and he referred diréctly to Plaintiff

Rodriguez. As a result, a trier of fact -

“tcould ﬁnd that Detective Frahk was not

-referring to the car and was, in fact,

référringlto Elfego Rodriguez. See also E.

Rodriguez Decl., §16-7, 2:19-3:2.

364. At the time Frank made the statement,

Plaintiff had not yet purchased the car that Frank

E. Rodriguez Decl. 47, 2:23-3:2.

referenced.
365.
366. In March 2008, anonymous letters were sent | Disputed. The anonymous letter also

to the BPD union and various Burbank city officials.

These letters complained about wide-spread racism

complained about the BPD creating a

hostile work environment. See E.

|

within the BPD. ‘ '
- Rodriguez Depo., 9234, 16-20. Stehr
r  Decl., §3, 4:12-15:
‘ T
367. The Department hired an outside attorney to | E"Rodriguez Depo., 23, 8:1-8; 345:20-

audit the workplace. Out of approximately 165

officers, the attorniey interviewed 13 people in just

‘one day.

346:7; Stehr Decl. 43, 4:12-15; 94, 4:17-

19.

368. Although Chief Stehr stated that the report

that issued as a result of the investigation indicated
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numerous and widespread instances of

disdriminat_idr;, he planned to inveéﬁgaté only two

incidents. . L e

369 -+ On November 8,‘2'(')08, in front of

approximately 25 BPD managers, Chief Sthr said 1.

remember a time when it was okay to use the words
“nigger” around here. Chief Stehr approachéd Lt.
Omar Rodriguez and asked what he thought about
the iﬁcidcnt in which he statéd that it was once oka.y
to-use the word ‘-‘nigger.” Wheﬁ Lt Rodriguez sai.d
that the word was offensive, Chicf Stehr said, “Fuck

me!” and walked out of the room.

O. Rodriguez Decl. J47-48, 9:22-10:5.

. -

370. Within a few hours, most BPD officers,
including Plaintiff, became aware that the Chief of
Police — the highest decision maker in the
Department — had ﬁade the statement and was

unapologetic.

E. Rodriguez Decl. 99, 3:18-25; O.

Rodriguez Decl. ]49-50, 10:5; 11:12

371. Pléintiff, as well as other. 6fﬁcers Were aware
of Chief Stehr’s comfnent, and it shook the
cdnﬁdence of most of thé minority. and female . |
ofﬁcérs?, inclﬁding Plaintiff. The. “zer0 tolerance of

discrimination” policies appeared to be meaningless.

E. Rodriguez Decl. 9, 3:18-25;
Karagiosian Decl., |15, 3:22-23; O.

Rodriguez De¢l. §147-50, 9:22-10:9.

AT

372. Chief Stehr Admitted He Planned to
Retalifgte Against Plaintiff. Lt. Omar Rodriguez
was told by Chief Stehr that he was tired of
Plaihtiﬁ’s complaints about racism within the

Department.

0. Rodriguez Decl. 18, 2:24-28; 754,

10:12-19.
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374. After Plaihtiff—had been passed over for a
position w1th SRT he complamed to Lt. Omar
Rodnguez that he had been passed over because of

dlscnmlna’aon

0. Rodriguez Decl. 54, 10:12-19.

375. Lt Omar Rodriguez took Plalntlff’ s
complaint that he had been passed over for SRT
because of dlscrmnnatlon to Chief” Stehr. Chief

Stehr upon learning that Plalntlff had complamed

‘ stated that he was “tired of hearing Plamtlffs

complaints” and that if he heard anymore, he would

make sure that Plaintiff’s career in BPD would go

nowhere.

| O. Rodriguez Decl. {54, 10:12-19,

376. Plaintiff Continued to Complain About the
Hostile Work Environment. In Apﬁl 2009, |
Plaintiff and his fellow SED officer, Steve
Karagiosian began ‘hearing unpleasant and_
derogatory rumors about SED and about plans to
disband the unit. Concerned, Plaintiff and
Ka:ragloslan approaéhed Lt Arrnen Dennenjlan who

was in the chain of com»mand over the SED.

-+

E. Rodriguez Decl. 133, 7:2-5;

Karagiosian Decl., 4:22-27.

377. Dermenjian assured Plaintiff and Karagosian

that there were no plans to disband SED, that they

“were good officers, and that, in the unlikely event

that the unit was dislgahded, they would be

 reassigned to other.-'specialized units.

E. Rodriguez Decl. ]33, 7:2-3;

E. Rodriguez Decl. 38, 8:1-2;

| Karagiosian Decl., 123, 4:24-27.

378. Plaintiff Complained About Racist

E. Rodriguez Decl. §25, 5:18-24;
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Comments Displayed on White Board. In April,
2009, Plaintiff noticed a white board in the hallway
' outsi'de the Detective Bureau. The white board had a

list of unique idioms that are frequently used by - -
_contekt. The list consisted of phrases such as, “My

'100%,” and “Sir, please, [ beg you.”

Armenians. However, the idioms had 110 substantive

friend . . .,” “ .. 100%,” “I tell you everything .

- Kafégié_sianDeciQB:S-lS,

379. Thc phrasés were not derégatory iaer se, but
there was no substahtive context to thes;e phras_és.
The phrases bofé no relationship to a liét of clues, or
checklists, or relétionships between witﬁesses,
evidence, or any other matter that would be of

legitimate concern in a criminal investigation.

TE. Rodriguez Decl. 125, 5:18-24;

Karagiosian Decl., 3: 14-.1 8.

380. Plaintiff was shocked and offended by the
comments on the white board. Plaintiff showed the
white board with the offeﬁding phrases to
Karﬁgiosian.- Both Plaintiff and Karagosian were
incensed because there was no legitimate reason to
list these idioms. The list of idioms were intended to

ridicule and mock Armenians. ey

E. Rodriguez Decl. 428, 6:6-12;

Karagiosian Decl., {15, 3:18-23.

| 381, The white board had been left in a hallway

saw it.

visible to all — including BPD management—

oblivious to the insulting impact it would inevitably |

have on the officers, witnesses, and suspects who::;"__;.__

E. Rodriguez Decl. §27, 6:1-5;

Karagiosian Decl., §19, 4:13-15.

E. Rodriguez Decl. 30, 6:17-20;

382. Plaintiff and Karagiosian agreed that they
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| needed to bring the incident to the attention of their .

supervisor. Kara,gib'siaﬁ said he w‘ouldrt'_ak'e their

| comoplaint to Lt. Der_menj'iant

Kara'giosi.él_j'; D_e<2:l...,‘ q16, 3:24-"25.'-__

383. Dermenjian later visited the SED office and 7

told Plamtlff and Karagjosian that they were foolish
to complain and that it would damage their careers.
Dermenjian told Plaintiff and Karagiosian that
discrimination had been going on f6r yeafs at BPD,

that it will c_oﬁtinue and that nothing can be done

| about it because you can not changed officers’”

beliefs. Dermenjian told Plaihtiff and Karagiosian

{ that he was concerned about Chief Stehr how would

react if he heard yet another complaint about
discrimination from them, but said he would relay

their concemns to the Chief.

E. Rodriguez Decl. 132, 6:26-28; 30,

6:18-20.

384. A few days latef, Dermenjian retumed. and

reported to Plaintiff and Karagiosian that the Chief
said the comfnents related to a murder in which the
victim, witnesses and probably the murderer were

Armenian. There would be no further investigation

| into the relevance of the writings to the murder

investigation or to determine the identity of the =
i

writer or writers.

E. Rodriguez Depo., p. 201:3-210:6; E.
Rodriguez Decl. §29, 4:13-16; §31, 6:21-

25; Karagiosian Decl., 18, 4:5-12.

385. In April, 2009 Karagiosian told Plaintiff that
he had also heard a detective refer o a female : |

Armenian murder victim ds“not human.”

E. Rodriguez Depo., 416:18-417:25; E.

| Rodriguez Decl. 129, 4:13-16; Karagiosian |

Decl., 16, 3:24-27; Karagiosian Depo.,

542:1-543:10; 569:17-570:10.
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386,

Plamtlff later leamed that the Detectlve who
had wntten the oﬂ'endmg comments recewed the
lowest form of written d1sc1p11ne under BPD policies

~ an entry was made on a cornment card. ,

TKaragiosian Depo., 100:23-101:16.

387.-

The Disbanding of SED. In early May
2009, Chief Stehr announced that he intended to
disband the SED and send Plamtlff and Karagosian

back to Patrol

E. Rodriguez Depo., 230:225-231:15; E. -

Rodriguez Decl. 134, 7:6—10;.E. Rodriguez

Decl., Exh. Aand B.

388.- Pla1nt1ff was mformed in writing by Captam
Lowers that the dlsbandlng of SED “had nothmg to
do with [his] work performance” in SED and that she

“was happy td have [him] working for [her).”

E. Rodriguez Decl., ‘Exh., A.

389. The third member of the SED team, Sgt.
Travis Irving, a Caucasian who did not complain
about discrimination, was elevated to Adjutant to

Chief Stehr,

S. Karagiosian Decl., §30, 5:27-28.

390.

Chlef Stehr announced a new unit whlch
would perforrn a similar ﬁlnctlon to the SED the

“SPU,”and invited “other” officers to appl}'

E. Rodriguez Decl. 37, 7:20-26;

‘Taylor Decl., 117, 6:12-17.

391. When Plaintiff and Karag1051an apphed to be
assigned to this new unit, the Chief announced that
he no longer intended to create the new specialli%led

unit.

E. Rodriguez Decl. {38, 8:2-4.

392. Plaintiff and Karagloslan requested that they
be assigned to the Monday, Tuesday and Wednesday
shift in Patrol. Instead, they were assigned to the N

Thursday, Friday and Saturday shift.

Karagiosian Depo., 15:15-21:25; E.

Rod:iguez"Decl-. 140, 8:8-10. o
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393, The Thursday, Friday and Saturday shift is _

1 considéted to be the qu‘strshi;f_t available Wlthm e

Patrol . The officers who are noﬁnally assigned to
such are zookies and officers without any seniority.
Plaintiff and Karagio sian.belieVed that they were

assigned to this shift as a punitive action.

[ Karagiosian Depo,, 15:15-2125; B.

| Rodriguez Decl. 140, 8:8-10.

394. Throughout his tenure as Depufy Chief,

Taylor was consistently involved in any discussions

coﬁcerning major changes in Department

orgadization and reorganization.

- | Taylor Decl., 97, 4:8-11; §14, 5:14, 6:4;

q18, 6:18-19. -

395. One of the oﬁl_y occasions in whicﬁ Chief
Stehr did not include Taylor was in discussions
about the future of SED. When Taylor learned about
the pending change, the decision had alrea&y been

made.

Taylor Decl., 14, 5:14-6:4.

396. Taylor was an active p’articipént and provided
input to all discuséions concerning the oﬁerall
budéet, as well as the budgéts for divisions, bureaﬁs,
units and details. The SED budgetary issues were
resolved prior to Piaintiff being assigned fo SED.
When Chief Stehr info'rmally told Taylor that SED
would be disbanded, he never cited budgetary
concerns. Captain Janice Lowers did not raise any
budgetai‘y poxicems about SED. Instead, her
complaiht_",was thati the two police ofﬁcers‘ in SED
and most of the patrol officers who work with SED

“act like jerks.”

Taylor Decl., §8, 4:12-13; 114, 5:14-6:4;
9§15, 6:5-9; |16, 6:10-11; E. Rodriguez -

Decl., Exh. A.
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397.  Temporary FTO Position. Plaintiff applie_d

for an assignment as a temporary training officer
while the regular FTO was on vacation during the ',

period from June 27 through July 4, 2009.

E. Rodriéuéz Decl 142, _8:;1‘3'—20.

Fa

-398. ... Plaintiff had previously served as a FTO for

nearly two years and had an exemplary track record

asaFTO.

E. Rodriguez Decl. 111, 3:13-20.

1399.  The two officers who were selected for this
_temporary assignment lacked the minimal two years

| e};peﬁéncc asa police'ot_‘ﬁ_cer required to be a FTO |

The assignment: was announced over the dispatch to
evefyone. Even the two rookies who were sclected
apologized to Plaintiff and told him their selection

was unfair and wrong.

E. Rodriguez Decl. 142, 8:13-20.

400. Plaintiff had been a FTO to one of the
officers selected for the FTO temporary assignment.
His partner, Steve Karagiosian had been the FTO to

the other officer selected.

E. Rodriguez Decl. 42, 8:13-20.

401. In Retaliation, the Department Seeks to
Terminate Plaintiff. BPD coriducted ﬁvo |
investigations concerning allcgatioﬁs of excessive
use of force in conjunction with the armed robbery

of Porto’s Bakery, a local bakery/restaurant.

E. Rodriguez Depo., p. , lines

-]

, line

E. Rodriguez Decl. ___, p.-

402.  Inboth of these previous investigations, -
Plaintiff was only intervieWed;but to his kn_owledge,

not investigated.

.
3

E. Rodriguez Depo., p. , lines

E. Rodriguez Decl. 43, 8:22-24.

403. After the disbanding of SED, in September

E. Rodriguez Decl. 43, 8:22-24
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2009, the Department l;iunchgd' y_e't'a third

investigation into the same incident. This time,

based upon the testirno'ny of a single officer, a .

| known raéi'st, Plaintiff was suddénly a target of o

investigation. . . . _ | ..

404. On March 25, 2010, Plaintiff was placed on _

administrative leave.

E. Rodriguez Decl. 44, 8:25-28.

405.  On March 30, 2010, Plaintiff was provided

with a Proposed Notice of Termination..

E. Rodriguez Depo., p. , lines ;

E. Rodriguez Decl. 44, 8:25-28.

406. - Inappropriate Race-based comﬁents
within the BPD. Inaiapropriate race-based .
comments about Blacks, Armenians, Hispanics and
others were made by police officers on duty at the
Burbank Police Department, as late as the three
Iﬂonths between September, 2009 to November,
2009.

Slor Depdsition, 21:12-18; Slor
Déposition,ZS: 13-18,; Déposition of
Anthony Valento Deposition (“Valento
Depo.”) (Attached tb Thompson Decl. as
Exhibit “F”), 54: 23-55:7; Valento
Deposition, 55:9-15; Valento Deposition;
55:17-21; Omar Rodriguez Deposition,
(“O. Rodfigﬁez Depo.”) (Attached to

Thompson Decl. as Exhibit “G”) 352:7-11.

1 407.  Officer Kerry Schil{’s nickname in the

Burbauk Police Department is “HITLER.”

| Slor Deposition, Page 26, Lines 16 through

Vo

18.

408. Many race-based “jokes” at the Burbank

"Police Department were made at roll call, in front of

numerous other officers and supervisors.

Deposition of Dannel Arnold (“Arnold

Depo.”)(Attéched to Thompson Decl. as

| Exhibit “H”), 51:8-18.

409.  Officer, Jamal Chiljd's. ‘(‘:omplained to Officer

Karagiosian of offensive race based comments made

Karagiosian Deposition, 170:2-6.
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in ﬁont of “hlgh rankmg ofﬁmals in our Department
and they thmk it’s funny.”

1410.

Omar Rodriguez complamed to Lieutenant

Murphy about race-based disc_riminatory s;ateme’nts

-}-made on-a-“grease board. -+ - ol

“as Bxhibit “I), 62:3-634.

Deposition of John Murphy (“Murphy

Depo.”)(Attached'tS the Thompson Decl.

411. Burbank Police Officers told jokes about

those of Mexican-Armenian heritage.

Amold Deposition, 49:25-50:3; Deposition

of Angelo Dahlia (“Dahlié_i

| Deposition”)(Attached to Thompson Decl. |

as Exhibit “T), 129:6-17; Murphy
Deposmon 82:13 20 Amold Deposmon
59:15-18. Omar Rodriguez Dcposmon,
369:10-17. Omar Rodriguez Deposition,

374:23-375:2.

412.  As a Burbank Police Officer, Dan Amold
was “uncomfortable because of racial remarks,
attitudes towards different races, constant barrage of

racial humor (and) the lack of integrity . . .”

Amold Deposition, 36:19-24.

413. * Race and Bias Issues within the BPD.
Minorities were treated differently than Caucasians
based on race by Burbank ‘P._olic'e- Officers. If you -.
were a white male, “the chanc; of talking to you
were slim to none. If you were a minority walking
through the City at night, you were gettiﬁg talked to

every time.”

Amold Deposition, 75:6-76:1.

414.  There is a huge bias against minorities in the

City of Burbank.

Arnold Deposition, 75:5-76:1.
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415. Defceef_ive Dahlia testified jtha‘_c inapp:'obﬁate

‘race based_lsnguage has never Been acceptable, but

all Burbank Police Ofﬁeers he knows have b,een

guilty of it during the past twenty years.

| Dahlia Deposition, 140:23-1419. .

416." Detective Dahlia admits to using the [

.1 language described in his Deposition (between

December 22 2008 and December 22, 2009) while
on duty as a police officer “as just about everybody
else on the Police Departmen " but “its not used na.

manner of- to d1scnm1nate that person dlrectly

Dahlia Deposition, 140:23-141:25

(December 22, 2008 to December 22,

2009); Dahlia Deposmon, 146: 11 147:4

{past twenty years).,

417. Detective Dahha has heard these terms used
by the majority of the people in the Department
during the past tenty years “and that’s the honest

truth, whether you accept it or not, they are not used

in the context of personally attacking a person.”

“It’s a ugly business that we do. It’s a stress relief

sometimes. Is it right? No it’s not. Absolutely not.
But I have used those words and so have other

people.”

Dahlia Deposition, 147: 22-148:7.

418. Former Mayor of the C1ty of Burba.nk
Marsha Ramos, whose tenure ended in April 30,
2009, had knowledge of racial issues and bias within

the Burbank Police Department during her tenure.

Deposition of Former Mayor of the City of
Bu.rbank, Marsha“Rames, Page 12, Lines 2 - |
through 5 and Pe‘lge- 15, Lines 13 through

19 attached to Thompson Decl. as Exhibit

“L:'s
.

419.  Anonymous Letter of Complaint. In the
Fall, 2008, an anonymous letter was sent to the -

Burbank City Counsel describing problems of racism

Deposition of Former Mayor of the City of

| Burbank, Marsha Ramos, Page 16, Line 23
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. and retahatlon w1thm the Burbank Pohce R

Counsel not to dlscuss or otherwise pursue any
matters listed in the _anonymous letter, fof-fea: of
liability. The anonymous letter contained allegations
of disc‘riminatien and inappropriate treatment of

pohce officers. There were also referencesto -

: mappr()pnate behavmr of supervisors and

commandlng ofﬁcers w1th1n the Department that
went unreported. Certam Burbank Police Ofﬁcers

were “cited as using racial epithets.”

7, through Page 17, Liﬁes' 6.
' Department _ _ _ . | _
420.  The City Attorney’s oﬂice adwsed the Clty .| Deposition of Former Mayor of the City of . .

{ Burbank, Marsha Ramos, Page 17, Line 20

through Page 18, Line 5; Depo'sifion of
Former Mayor of the City of Burbank,
Marsha Ramos, Page 20, Lines 14 throi,lgh

24.

421. Prior to her leaving office, then Mayor
Marsha Ramos told City Manager, Mike Flad that if
matters were not resolved within the Police

Department soon, “the Department \#ill probably fall

apart.”

Deposition of Former Mayor of the City of
Burbank, Marsha Ramos, Page 32, Line 16

through Page 33, Line 11.

422, There’s a culture within the City of Burbank,
for all Burbank employees called the “code.” Within
the code you neverA say it out loud “is it because

you’re Black?” “You don’t éay that out loud, you |

just don’t.”

Deposition of Former Mayor of the City of
Burbank, Marsha Ramos, Page 43, Line 2

through Page 44, Line 3.

423. Marsha Ramos, during her tenure as Burbank
Mayor, was also aware of issues of sexual
harassment and gender-bias within the Burbank

Police Department.

Deposition of Former Mayor of the City of

| Burbank, Marsha Ra.tﬁos, Page 59, Line 21: |

through Page 60, Line 11; Page 60, Line

24 through Pege,él,-Line 1; Page 61, Lines

5 through 11.

134

PLAINTIFF’S SEPARATE STATEMENT OF DISPUTED FACTS IN OPPOSITION




10
11

12
13
14
15
16

17

18
19

20

21

- 22

23
24

25

26

Y
28

. .
. (}

D

(

1 42_4. Nayarl Nahabed1an was hlred by the C1ty of -

Burbank to prowde d1vers1ty trammg to the Burbank

Po_hce Department and its Officers _

Deposmon of Nayln Nahabedlan

Deposmon, Page 16 Llnes 2 through 23
| attached toThompson Decl. as ‘Exhibit

A t.‘r.K”

~] O L Rk W N

.425. Ms. Na.habediari, a human resources trainer,

was informed when she arrived at the Burbank _
Police Department that there existed issues of

dlscnmmatlon and harassment

Nahabedian Deposition, Page 19, Line 24

through Page 20, Line 13.

106,

was informed that there were investigations into

“race-based issues” in the Department.

At the time Ms Nahabed1an was hrred she .

-Nahabedian.Deposition, Page 20, Lin_es 15

through 21.

427. Ms. Nahabedian had been informed of

investigations in the Burbank Police Depart[rrent

based upon race, ethnicity and gender.

Nahabedian Deposition, Page 37, Lines 21

through 24,

428. Ms. Nahabedian informed then Chief Tim
Stehr that she believed that the Burbank Police
Department had a problem with its attitudes towards

separate races.

Nahabedian Deposition, Page 59, Line 22

through Page 60, Line 3.

429. Comments made to Ms. Nahabedlan durmg

the training she performed led her to bellcve that
T
racial intolerance was occurring within the Burbank

Police Department.

Nahabedian Deposition, Page 62, Lines 1

| through 12.

430.» At least one Burbank Police Officer told Ms
Nahabedian that they were afraid to spcak out of the

problems within the Burbank Police Department.

Nahabedian Deposition, Page 64, Line 20

through Page 65, Line 1.

431, Detective Dahlia “did not think very highly”

of the diversity training provided by.Nayari

Dahlia Deposition, Page 148, lines 9: -
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T through 22

, 432.

Detectlve Dahlla thought that the d1ver51ty

'trammg prov1ded by Nayan Nahabed1an was snnply

“damage control »

Dahlla Deposmon, Page 149 hnes 1

through 8.

PR

433. Nahabedlan mformed then Chief Stehr that
one four-hour training was unlikely to solve the

Department’s probléms.

Nahabedian Deposition, Page 16, Line 24

th;ough Page 17, Line 14.

434. At the ti'me she was hired, then C‘hief. Stehr

mforrned Ms. Nahabedlan that the trammg was being

performed to “avoid 11ab111ty ”

Nahabedian Deposition, Page 25, Lines 7

through 23..

435, Then Chief Stehr told Ms. Nahabedlan that
the prior diversity training had occurred over ten

years ago, in or about 1997.

| Nahabedian Deposition, Page 26, Lines 13

through 24.

436. Many negative comments were made by
Bl.t'rbf_mk Police Department Officers following the
training, which negative comments referred to the

training.

Nahabedian Deposition, Page 40, Lines 12

through 22.

437.

Many negative comments refer to the

impression that the diversity trajhiﬁg was to “CYA”

or “cover }'0111' ass

Nahabedian Deposition, Page 42, Lines 3

through 11.

438. Another common complamt of Burbank

Police Ofﬁcers with regard to the diversity training

was “they should deal with those few people with a

| problem and not haveé us all sit in training.”

Nahabédian Deposition, Page 42, Lines 12

through 15.

439,  Another common complaint was that
minorities played the “race card,” when they didn’t

get promotions.

Nahabzdian Depfohitibn, Page 43, Lines 5 -

through 12; Page 46, Lines 9 through 19.
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440,

Another common complalnt of Burbank _- -

Police Ofﬁcers who attended the dlversrty tralmng .

| was “why do we have to change the way wedo |

thmgs'? If they came to thls country, we shouldn’ |

have to learn about their ways

. Nahabedlan Deposmon Page 43 Lme 21 1t

through Page 44 Line 3.

441. Nahabedian was concerned by the overly
large number of Burbank Police Officers who

expressed concerns of the diversity training.

Nahabedian Deposition, Page 49, Lines 5

through 20.

442, Many Burbank Police Officers fold Ms.

, Nahabedlan at the end of the d1versrty tralmng that it

was “a waste of time.”

Nahabedran Dep051t10n, Page 52, Lines 7

through 10.

443. Burbank Police Officers who attended the Nahabedian Deposition, Page 54, Lines 2
diversity training made jokes about the diversity through 8.

training.

444. Nahabedian expressed to the Burbank Police | Nahabedian Deposition, Page 55, Line 25

Department that more training needed to be done to

deal with diversity issues.

through Page 59, Line 8; Page 60, Lines'11
through 19; Page 60, Line 20 through Page

61, Line 7. .

445. © As many as twenty different Birbank Police

Officers regularly use the term “Z0G” to refer to
Black people. Slor recalls such term being used at

e
least a few years ago.

Slor Deposition, Page 28, Lines 8 through

11; Dahlia Deposition, Page 121, Line 7

-y

through Page 122, Line 2.

446, The term “ZOG” is a racial term describing
any minority. It is used by whlte suprema01st groups

to call minority groups a hateful term.

.

Omar Rodriguez Deposition, Page 367,
Line 18 through Page 368 Llne 12 Omar
Rodriguez Deposition, Page 376 Line 13

through Page 377, Line 7.
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347,

Bu.rbz.mk.P:olipé Ofﬁéers h;iv.e called Afncan—

-SR-S TR - Y e S

'r‘c_;'gulaﬂy refer to Blacks as “Niggers.”
twenty years, Detective Dahlia has personally used
the term “Nigger” to refer to black people while he ‘

was working at the Department.

‘Over the past : '

I _Dahlia Depds:ifioﬁ, _Pég_e’ 173, :Lings;_ 5.
Americans “Black Mother Fuckers, overthe past | wrough13. |
twenty years.” o A "
-448..' Many Caucasum Burbank Police Ofﬁcers . -| Dahlia Deposmon, Page 123, Lines 23 -

through 25 Dahha Deposmon Page 131,

Lines 6 through 9; Dahlia Deposition,

Page 145, lines 19 through 23; Murphy

Deposition, Page 84, lines 8 through 14.

449.  In November 2008, in front of assembled
group of Lieufeﬁants, Captains, the Deputy Chief,
and high ranking civilian employees, then Chief Tim
Stehr opined that he could “remember a time when
they would say ‘nigger’ at foll calls.” Wheﬁ Chief
Stehr later discussed the incident with Omar
Rodriguez and asked what he thought, Lt. Rodriguez
said that the use of the word was offensive. Chief

Stehr responded angrily, “Fuck me!” and walked out

of the room.

Murphy Deposition, Page 54, line 7
through 19; O. Rodriguez Decl,, 47, 9:22-

25; 948, 9:26-10:1.

450. Pl_aintiff Elfego Rodriguez heard from -
vanous pollce officers that then Chiéef Tim Stehr
made the comment “I remember a time when you

could say the word ‘nigger’ around here,”

E. Rodriguez Decl. 49, 3:9-11.

v
&

451, Then_ Chief Stehr had made_other

ipéppropriate race-based jokes at the Burbank Police

._rDelE)artmentr_.

Valento Deposition, Page 56, Lines 4

through 19.

452,  The word “Nigger” was used by Burbank

Police Officers just like “common conversation.”

“Amold Deposition, Page 37, lines 19
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,453-. - Affican Americanslh_ave been refeﬁed to. as

“Niggers” by-Buﬂiank Police Officers.

Omar Rodri‘guez‘D_eposition, Page 374, _
Line 23 through Page 375, Liné2. Omar
Rodriguez Depositii')n, Pag'e 376, Line 13

through Page 377, Line 3. Deposition of

{ Cindy Guillen-Gomez Deposition, Page

670, Line 22 through Page 671, Line 25

attached to T‘hompéon Decl. as Exhibit .

“M”

454, Officers were discussing an African-
American woman who had been seen in the South
end of Burbank. In front of the assembled officers at

roll call, one officer called out “what’s she doing up

there, there ain’t no fried chicken stores up there.”

Arnold Deposition, Page 39, line 6 through

Page 41, Line 9.

455. In a conversation referring to a méle, black
suspect, one officer commented “we should go check

Popeye’s Chicken.”

Karagioéian Deposition, Page 2'77, Line 9
through 22; Omar Rodriguez Deposition,

Page 23, Line 2 through 15.

456. The following race-based “joke” was told by
Burbank Police Officers: “What doyou call a black
man sitting in a tree with a bunch of rbonkeys?” The

punchline was “Branch Manager.”

Arnold Deposition, Page 49, lines 14

through 16.

wr
[

457.  Another race-based “joke” told by Burbank
Police Officers was: “What do you call 1,000 niggers

at the bottom of the ocean? Answer:, A good start.”

Armnold Deposition, Page 49, lines 17

through 19. .

458. Another race-based “joke” that was told by

Burbank Police Officers was: “A football field of

Amold Depositioﬂ-, l;ége_@, lines 20
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mggers buned up to thexr necks‘? Afro Turf »

through 31

459, Burbank Pohce Ofﬁeers have referred to

Black 1nd1v1duals as “Miate.” -

Dahlia Deposmon Page 122, Lme 8

‘| through Page 123, Line 4; (possibly within |

the last year (Decembei' 22, 2008 —

December 22, 2009).)

460. Officers at the Burbank Police Department

have referred to Black people as “Sambo.”

Amold Deposmon Page 53, hne 20

through Page 54

-461. -

Burbank Pollce Officers have referred to

Black people as “Porch Monkeys

Arnold Deposmon Page 53, lme 20

through Page 54, Line 2.

| 462,

Burbank Police Officers would refei' to

mixed race individuals as “half-breeds.”

Arnold Deposition, Page 72, lines 4

through 8.

463. Inapproximately 2003, a black female police

officer complained to then, City Council member

Marsha Ramos that there is “no room for promotion”

Deposition of Former Mayor of the City of

Burbank, Marsha Ramos, Page 19, Lines 6

through 15.
for Blacks or females within the Burbank Police '
Department. ‘ .
464. 'When Nahabedian was hired, she was Nahabedian Deposition, Page 30, Line 19 -

informed by then Chief Stehr that there were -

problems with race-based language in the.

Department including, without limitation, the “N”

woid.

through Page 31, Line 5.

R 4

465.

true, once you go black, you riever go back.” ' ;

Sergeant Darren Ryburn has said “I guess it’s

Deposition of Childs, Page 51, Lines 2 -
th:ough 11 attached to Thompson Decl. as’

Exhibii “N”.

466. 'When Plaintiff Jamal Childs who is African-

Childs Deposition, Page 69, Line 19
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American assisted in the seWice of a warrant on rhe
famous rap'per .Snoo-p Dog, Officer Aéron Kendrick
said, “Why is Jamal here‘? Do we need l'um for

translatmn‘?”

_ ‘tl"nroilghPageio; Line_'_4'.-r_"- o

467.  After passing by an open déorway of an

office in the Burbank Police Department, Jamal

' Childs -who is Afri-ca.n—Arnerican heard unknown

officers state “I remember when we dldn’t h1re

people like h1m

Childs Deposition, Page 112, Line 14

| through Page 113, Line 7.

468. Upon entering a room one time, Oﬁicer
Childs learned that Officer Jay Cutler had said “who
let the black guy in?” which the other ofﬂcers who

were present found funny.

Childs Deposition, Page 115, Lines 14

through 19.

469. One of Plaintiff Jamal Childs supervisors,
Sergeant Calicchio, after taking an arrest report, said
“who in their right mind would give a fucking black

guy $30,0007”

Childs Deposition, Page 121, Lipe 3

through Page 122, Line 16. |

-470.

Burbank Pollce Officers have referred to

Anneman 1nd1v1duals as “Armo s.

Slor Depesition, Page 31, Line 19 through
Page 32, Line 4 (within rhe last 2 yeare
(November 11, 2007 — November 11,
2009); Dahlia Depositroq:?Page 135, Lines
5 through 15 (within the last years
Novembver 11, 2008 — November 1_1,
2009). Karagiosian Deposition, Page 360,
Line 21 through 25. Omar Rodriguez

Deposition,; Page 377, Line 2 through 13.
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: ‘Oma.r 'Rd;;lﬁguez_ ]j)epo'sitioﬁ,'Pagé_384,. -
2 . Line 23 through Page? 385 Liﬁe 12. |
3 | 7471.l Burbank Poliée OfﬁCcrs have refe&ed to - | Stor Depolsition, P'age 31, Line 19 T_.hroug‘hr
4 ,| Armenian individvals as “'I‘‘ovwelheads.';’.1 | Page 32, Line 4 (within the last year .'
5 _ L .
; .(December 22, 2068 - Decembef 22,
7 - 2009); Dahlia Déposition, Page 132, Li1,1lt3'
8 6 through Page 133, Line 2 and Dahlia
9 | Dep_dsition, Page 133, Lines 20 through 22
‘- 10 | ‘ (W1thm the last two years (Nc;ve,mberr 11,
H 2007 — November 11,‘ 2009); Arnold
ij Deposition, Page 57, lines 2 through 5.
14 472, Burbank Police Officers would call Karagiosian Deposition, Page 169, Line 19
15 | Armenians “towels.” through Page 170, Line 1. Karagiosian
16 Deposition, Page 302, Linc 16 through 18.
| 17 473, Ofﬁcer Kendrick has called Ofﬁcer Steve ' Childs Deposition, Page 62, .Line 21 l
18 Karagiosian a “towel” and “stupid towel” on through Page 63, Line 4; Page 119, Lines 2
19 numerous occasi(_)ns.. | through 1 9 |
. 20 _ | : . . -
21 474, Many Burbank Police Officers have referred | Dahlia Deposition, Page 132, Line 6
9y 10 Armenian individuals as “Fucking Armenians.” through Page 133, Line 2; Dahlia
23 Deposition, Page 134, Lines 14 through 23
24 (within the last year (December 22, 2008 —
. 25 December'22, 2009.)) . |
26 b - ' :
'~ | 475. Burbank Police Officers would make fun of | Arnold Deposition, Page 67, lines 3
z; Armenians by speaking in a heavy-Armenian accent. | through 14; Karagio-sian Deposition, Page ’
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1 o) Line 16 uﬁough-Page-=43, Line 15.
2 76 .Oft_icér Aaron Kendrick ppiﬁted spma |Kemgosm Depa_sitién? Page 145, Line IT;
3 Ofﬁcer Steve Karagiosiap and threateﬁed to “put one mrouéh'Page 146, Line 7; 'Ci]jl?ds -
* in .your fen ring béf?rg: you cgn get out‘ of your- - Deposition, Page 81, Line 21 thrc;ilgh Pége
5| chais” - 8 :
6| . | 82, Line 16.' —
7 {477. Offensive race based slurs against Armenians | Karagiosian Deposition, Page 92, Line 20
8 wefe written on a white board in the Detective’s | through Page 93, Line 4. Orﬁar Rodriguez
9 Ofﬁ?é at .the Burbank POIice.D-eP 'a1_'t1n¢nt. : | Deposition, Pagev 3.39, Line 4 through nge
10 340, Line 11. " |
il ‘ :
478. Burbank Police Officers have referred to Dahlia Deposition, Page 129, Lines 6
Ij Hispanic individuals as “Wetbacks.” through 17 (within the las_t year (December
14 22,2008 — December 22, 2009)); Murphy-
15 Deposition, Page 82, lines 13 through 20;
16 Arnold Debosition, Page 59, lines 15
17 through 18; Omar Rodriguez Deposition,
-18 Pag'e 369, Line 10 through _17; Omar
;Z Rodriguez Deposition, Page 374, Line 23
| 21 through Page 375; Line 2.
99 | 479.  Asmany asj twenty Burbank Police Officers | Dahlia Deposition, Page 129, Line 24
73 | have referred to Hispanic individuals as “Mojados, thréll'gh Page 131, Line 6 (December 22,
24 Moes or Mopgs”.within the last year.e 2008 - December 22, 2009).
2 480. Bﬁbmnk Police Officers have réferred to‘ Karagiosian Deposition, Pagé 336, Liﬁe 18
26 Latinos as “Moes'; within the last year.” tﬁraugh 19 (December 22, 2008 —
| Z December 22, 2009).

143

PLAINTIFF’S SEPARATE STATEMENT OF DIéPUTED FACTS IN OPPOSITION




[a—y

o oo ~ N LA w2 ]

~

| ...4'8_1.'-

Burbank Pollce Ofﬁcers have referred to

Hlspamc 1nd1v1duals as “Sp1cs

| Dahlia Deposmon, Page 131 Lmes 10

through 12.

1482

Burbank Police Officers have called Hispanic

individuals “Julios.” =

Datilia Depos1t10n Page 197 11nes 18
through 25. Karagiosia.n Deposition, Page
303, Line 13 through 15 Omar Rodnguez

Deposition, Page 369, Line 10 through 17.

483, Burbank Police Officers have referred to
Hispahjc_ individuals as “Beaners over the past

twenty years.”

‘Dahlia Deposition, Page 201, lines 10
| through 19; Murphy Deposmon Page 82

lines 24 through Page 83 line 3.

484, Burhank Police Officers have referred to.

Hispanic individuals as “Fucking Mexicans.”

Dahlia Deposition, Page 203, lines 9

through 12.

485, Burbank Police Officers have referred to

Hispanic individuals.as “Taco Vendor”.

Murphy Deposition, Page 83, lines 5

through 9.

486. Hispanics have been referred to by Burbank

Police Officers as “Gardeners.”

Karagiosian Deposition, Page 305, Line 10

through 12.

487. Hispanic individuals were referred to by

Burbank Police Officers as “Paco.”

Arnold Deposition, Page 57, lines 10

through 20.

488. Burbank Police Ofﬁcers referred to I-Ilspamc
individuals as “Mexicans,” regardless of their

country of origin within the last year.

Dahlia Deposition, Page 202, lines 9 -
through 24 (December 22, 2008 —
December 22, 2009); Arnold Deposition,

Page 53, lines 1 through 14.

1 489.

The term “Mexican” is used'interéliangeably
by Burbank Police Officers with the tefms “Latino”

or “Hispanic within the last year.”

Dahlia Deposition, Page 202, lines 9« }{ - -

through 24 (December 22, 2608 —

December 22, 2009); Arnold Deposition,
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[ Page 53, lmes 1 through 8.

Detective Dahlia has referred to Latinos as

we have Mexicans in our city? Look at the places

they live. They fucked that up. ”

-1 490, Dahha Deposmon Page 202 lme 25
“Mexicans, without knowmg thelr country of ongm | ‘through 203, line 8 (Deeember 22,2008 —
perhaps in the Jast year. Decetﬁ ber 22, 2009). '

491, One of the race-based Jokes” told by Arnold D.eposition, Page 50, Tines 20
Bu:bank Police Officers was as follows: “How come. through 25. |

there were only 2,000 Mexicans at the Alamo‘?” The

punchlme was: “There was only one car.” _

492, Hispanic suspects were booked in to the Arnold Depeeition, Page 68, liﬁes 16

| records at the Burbenk Police Department as “Juan through 20.

Doe.” | |
493.  Burbank Police Officers have stated “Why do

Karagiosian Deposition, Page 287, Line 1

through 11.

494.  Burbank Police Officers refer to Asian

people with the language “me fucky-sucky.”

“Arnold Deposition, Page 80, lines 9

through 15.

495. Burbank Police Officers would joke about.
Asian people by saying thmgs in an Asian accent
like “Hey, Joe ? “you like good t1me Joe‘?” The

word “Joe™ was used a lot.

Arnold Deposition, Page 80, lines 22

through 25.

496.

Plaintiff Cindy Guillen-Gomez has been
referred to by Burbank Police Officers as “Bitch.”

Slor Deposition, Page 49, Lines 11 through |

23.

' 497.

‘Burbaik Police Officers have referred to

women as “dykes.”

{ Dahlia Deposition, Page 198, lines 9

through 16; Murphy Deposition, Page 85,

lines 13 through 19.
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498. | Bﬁrl;onk?olice Officers would opine tha_t: -

“women had no business being on the police force.”

Amold Deposition, Page 69, lines 15 - '. B

through 18.

499.  Plaintiff Cindy Guillen-Gomez complained.

that fen_lal'es were being referred to by_ Burbank

Police Officers as “Tuna Boats,”

Arnold Deposition, Page 91, lines 5 -

through 10.

W e N S W A

500.  Plaintiff Cindy Guillen-Gomez complained
that females were béing referred to by Burbank- |

Police Officers as “Split Tails.”

Arnold Deposition, Page 91, lines 57

through 10.

'501. . Police Officers at the Burbank Police

Department have used the term “cunt” to refer to

womer.

L Guillen—Gomez D'eposition, Page 668,

Line 25 through Page 669, Line 4.

502. Certain Burbank Police Officers have called

women “whores.”

Guillen-Gomez Deposition, Page 669,

Line 19 through 21.

503. Plaintiff Cindy Guillen-Gomez was Guillen-Gomez Deposition, Page 680,
threatened that if she wouldn’t be quiet she would be | 1 ijne 24 throﬁgh 25,

“fucked in the ass.”

504. One_example of sexual harassment, Ms. Nohabedian Deposition, Page 62, Line 14

Nahabedian discovered was naked pomographic
pictures on a certain Burbank Police Officer’s

locker.

through Page 63, Line 4.

505, .Burba.nk Police Ofﬁcefs have referred to men

as “homos within the past twenty years,”

Dahlia Deprosition, Page 199, lines 19
through 21. Guillen-Gomez Deposition,

Page 670, Line 8 through 10.

506. Lieutenant Murphy has heard people being

f'j;gf‘cch to as “Fags™ by Burbank Police Officers.
274

Murphy Deposition, Page 85; lines 5

through'11.

507. Burbank Police Officers would refer to

Arnold Deposition, Page 60, line 23
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indiir_idﬁals as “fag” or “faggot.”

- through Page 61, Lmel Guillen-Gomez. i
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youth, who had been pulled over by Burbank Police

Officers approximately five times in his evening trip
through Burbank on his bicycle, saying in an
“ebonics” accent, “well, then don’t ride your ass

through Burbank at night.”

| Deposition., Page 670,,£,ine 8 through 10. |
508. 'Bﬁrbank Police Ofﬁcers have engeged in. — Sior Deposition, Pege 53, Lines 5 througﬁ y
racial pioﬁlmg, that is 1dent1fyu1g and stopplng ‘ 14_' | |
‘people based on their race in order to search for '
ev1dence of a crime.
509. - The minoriﬁes which are subjected to race- Slor Depesition, Page 53, Lines 16 through
based profiling at the Burbank Police -Department are | 95, | |
Hispanic, Black and Armenian. . - | . |
510. One Burbank Police Officer mocked ablack [ Amold Deposition, Page 44, 'liﬁe 13

through Page 46, Liné 6.

511. Burbank Police Officers target Armenian

citizens for traffic stops based on race,

Slor Deposttion, Page 32, Lines 8 through

12.

512. One way the Burbank Police Department
would profile Ar;n‘enians, was to pull over high-end
expensive cars because they lecked either front |
license plates or had tinted wlindows (minor

violations) simply because they were being driven by

Armenians.

Slor Deposition, Page 56, Lines 10 through

20. .

513. Burbank Police Officers would wait near
Armenian clubs and wait for individuals of
Armenian descent to leave thi'e: club'so they could

affect traffic stops, and then they would joke about it

Arnold Deposmon Page 75, lme 6 through

Page 76 L1ne 1,
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in an Armenlan type dlalect v

5 14._ Burbank Police Department engages inrace

based profiling in pohce stops

Arnold Depbsitio_n, Page 79, lines 4
through 8., Karagiosian" Deposition, Page

307, Line 22 through 25.

‘515, Lt. Omar RodrigueZ, since approximately

January 2007, was respousible fo recruit and hire
officers for the Burbank Police Dept. Lt. Rodriguez
became aware that the Detectives who had been
conductmg the background mvestlgatlons were
mappropnately dlsquallfymg minorities and females

from the background process.

Omar Rodnguez Deposxtlon Page 225,
Line 23 through Page 226, Line 6. Page

235, Line 3 through 8. Page 239, Line 13

) through Page 240,,Liue 6.

516. Beginning in approximately December 2006,
through January 2007, Lt. Rodriguez began getting
complaints from officers that they had been
subjected to unfair treatment and race-based .
coruments. Lt. 'Rodﬁ guez continued to receive these

complaints through April 2009.

Omar Rodriguez Deposition, Page 248,

Line 23 through Page 249, Line 12. -.

a dozen occasigns, several times in writing.

517. Lt. Omar Rodriguez reported complaints of
patrol officers of unfair treatment, harassment and -

diserimination to then Chief Tim Stehr on more than

Omar Rodriguez Depoeition, Page 319,

Line 9 through Page 320, Line 14.

518. On Easter Sunday, 2009, Omar Rodriguez
complained to then Mayor Marsha Ramos of

problems w1thm the Department includ_ing, without

limitation, discriminatory hiring practices, e

‘1 Deposition of Former Mayor of the City of

Burbank, Marsha Ramos, Page 23, Line 22

through Page 24, Line 24

519. On Easter Sunday, 2009, Omar Rodriguez " -*

complained to then Mayor Marsha Ramos that Bill

Deposition of Former Mayor of the City of

Burbank, Marsha Ra.mos,; Page_25, Line 3
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: _Taylor (Deputy C]:net) was going to be unfauly

demoted and blamed for problems wrthm the

, Department in exchange for favors to certain officers

on the Burbank Police Officers’ Association. |

through Page 26, Line 1; Page 26, ._I_;ines 2

| through 10. -

520.  Then Deputy. Chief Bill Taylor complla:i'ned to
then Mayor Marsha Ramos that the police .

department had isS_ues_ of discrimination and

retaliation and “it’s an environment where people are

fea:rful i

Deposition _of Former Mayor of the City of

Burbank, Marsha Ramos, Page 37, Lines 2

‘ tt]rough 12.

' 521. On Easter Sunday, 2009, Omar Rodnguez ,
- complalned to then Mayor Marsha Ramos that he
Vwas afraid of reta.liation within the Burbank Police

Department.

Deposition of Former Mayor of the City of
Burbank, Marsha Ramos, Page 40, Line 16

through Page 41, Line 3.

522. In December, 2009, after former Mayor
Marsha Ramos left office, she rhet with City |
Manager, Mike Flad at [unch. At that tirrre, Mike
Flad informed her that the City’s internal |
investigations, along with the Sheriff’s Department

and FBI investigations would 'wrap up in the first

-1 quarter of 2009, and “there were going to be a lot of

- terminations, top to bottom,” regardless of tﬁe results

. . . TOaT
of the investigations.

Deposition of Former Mayor of the City of
Burbank, Marsha Ramos, Page 51, Line 16

through Page 52, Line 23.

I

523. There was a widespread and very big
problem within the Burbank Police Department
concemmg the Department’s fallure to respond to

complaints from officers and w1th retaliation.

Valento Deposition, Page 25, Line 25

through Page 26, Line 21.

524, Burbaunk Police Officers are subjected to

Valento Deposition, Page 28, Line 2

149

PLAINTIFF’S SEPARATE STATEMENT OF DISPUTED FACTS IN OPPOSITION .




O 0 ~ O i A W N

10
11
12
13
14
15
16
17
18
19
20
21
Co22
23
24
25
26
27
28

P

e

retahatlon for standmg on thelr nghts

through Page 29 Lme 9.

525. Then Chlef Tlm Stehr would retahate aga.mst
Burbank Pohce Ofﬁcers who complamed by

changmg their performance reviews.

Va.lento Depos1t10n Page 29, Lmes 19

through_25.

526, - At the time of the filing: of the Complmnt in_

this action, the-Burbank Police Department had four
(4) sworm Aﬁican-AmeIican‘ police officers, just

over two percent (2%).

| Dahlia Deposition, Page 205, Lines 4 * ~

throvigh 20.

4 527. No Afncan—Amencan pohce officer has ever

recelved a promotl_on of ‘any kind in the h;story of

the Burbank Police Department.

Dahlia Deposition, Page 205, Lines 4

| through 20.

528. As of year end 2009, twelve percent (12%) of
all police officers employed at the Los Angeles
Police Department (“LAPD”) were African-

American.

Thompson Decl., Exhibit “A”.

529.  As of year end 2009, between twelve percent
(12%) and eighteen percent (18%) of all police
officers employed at the Los Angeles Police
Department (“LAPD”) of rank Detective or hlgher

were Afrlca.n—Amencan

Thompson Decl., Exhibit “A”.

530. As of year end 2043, ten percent (10%) of all
police officers employed at the Los Angeles

Shenff’ s Department were African-American.

Thompson Decl., Exhibit “A”.

531. As of year end 2009, eighteen percent (1 8%)
of all police officers employed by the Pasadena

Police Department were Aftican-American.

Thompson Decl., Exhibit “A”.

P

532. Burbank Police Officer Supervisors

| Karagiosian Deposition, Page 323, Line 6
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discriminate against minorities in terms of

assignments and shift selection.

‘through. Page 325, Line 3,

533.  As of the last statistical report done on the

composition of the BPD in 2000, Hispanic officers

comprised Jus_tten perce:nt_( 10_%) of the BPD -force-, |
while their counterparts at the LAPD held almost
one third (33%) of the availablé positions, those at
the LASD held 26 percent (26%) of all positions,
and those at the PPD held thirty percent (30%) of all

positions,

Thompson Decl., Exhibit “A”.

534. In December, 2009, City Manager, Mike
Flad, told former Mayor, Marsha Ramos, that
officers would be fired “top to bottom,” regardless of

the outcome of the investigation.

Ramos Depo., 51:16 through 52:18.

535.  Deputy Chief Bill Taylor told City Manager,
Mike Flad, that Chief Stehr was retaliatory against

the “minority officers” by disbanding SED.

Taylor Decl,, 414, p. 5, line 26 through p.

6, line 4.

Dated: April 28, 2010

o

By! //\:/7‘ {i::z/""(

LAW OFFLC?F RHEUBAN & GRESEN

Robert C.

\\\

Hayden

Attorneys for Plaintiffs
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